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MEMORANDA

1964
April 13—Resignation of THE RicHT HONOURABLE St OweN Dixon,
0.M., G.C.M.G., of the office of Chief Justice of the High
Court of Australia.

April 27—Appointment of THE HONOURABLE Sir GARFIELD EDWARD
Joux Barwick Q.C. to the office of Chief Justice of the
High Court of Australia.

June 23—The Chief Justice, THE HONOURABLE SIR GARFIELD EpwaArD
JorN BARWICK, was appointed a Member of Her Majesty’s
Most Honourable Privy Council.

1965
Jan. 1 —The Chief Justice, THE RicET HONOURABLE Sir GARFIELD
Epwarp JorN BARWICK, was appointed a Knight Grand
Cross of the Most Distinguished Order of St. Michael and
St. George.



RETIREMENT OF THE CHIEF JUSTICE.

On Monday, 13th April 1964, upon the occasion of the retirement
of The Right Honourable Str Owen Dixon, 0.M., G.C.M.G., from the
office of Chief Justice of the High Court of Australia all members of the
Court assembled in the High Court in Melbourne. There were present
at the Bar table The Right Honourable Sir Robert Gordon Menzies,
K.T., C.H., Q.C., Prime Minister of the Commonwealth, The Honourable
B. M. Snedden, Attorney-General of the Commonwealth, Sir Kenneth
Bailey, C.B.E., Solicitor-General of the Commonwealth, Sir Henry
Winneke Q.C., Solicitor-General of the State of Victoria, Mr. J. B.
Piggott, C.B.E., President of the Law Council of Australia, and repre-
senting the Law Society of Tasmania, Mr. C. L. D. Meares Q.C., President
of the Australian Bar Association, Mr. J. 4. Douglas Q.C., President
of the Bar Association of Queensland, Mr. J. R. Kerr Q.C., President
of The New South Wales Bar Association, Mr. G. H. Lush Q.C., President
of the Victorian Bar Council, Mr. D. S. Murray, President of the Law
Institute of Victoria, Mr. J. N. McEwin, President of the Law Society
of South Australia and Professor F. R. Beasley, representing the Law
Society of Western Australia.

Dixon C.J.: “Mr. Prime Minister.”

SR RoBErT MENzIES: ““If the Court pleases. I understand that
I have your gracious permission to appear unrobed ?

Dixon CJ.: “Yes. I think I can speak for all.”

Stk RoBErRT MENzIES: “ Perhaps I might take time to say that
there are two very good reasons why I appear unrobed. One is that
it is sixteen years since I had the pleasure of standing at this Bar table
and addressing this Court, and in sixteen years the moths, or the locusts,
or something, have dealt with my robe ; and the second reason is that
I want to say something in a variety of capacities this morning, because
I had the great honour of being the pupil of his Honour the Chief Justice
—his first pupil; I had the honour of being counsel with him, against
him and before him; of being an Attorney-General of the State of
Victoria, and an Attorney-General of the Commonwealth ; and finally
a Prime Minister. And in all these capacities, perhaps, I might be per-
mitted to say something that would go beyond the normal limits of
those common in court.

. Today, after all—or by midnight tonight—there will close a most
brilliant chapter in the history of the Australian Bench, and I would
like to take the opportunity of turning back over a few of the pages of that
chapter to undertake the difficult task of expressing, on behalf of my
learned friends—and indeed on behalf of the whole of the people of
Australia—something of what we feel about you, Sir. Now that is



difficult for me because I have deep feelings on this matter, and the
expression of deep feelings must frequently seem rather formal and
superficial and difficult for you, Sir, because it must be of all things
most embarrassing to have good things said about you to your face.
In my own experience of life I have been much more embarrassed by
the good things than the bad things, which I have always found to have
a certain quality of stimulation in them. But, Sir, I will endeavour
to do this task as well as I can.

Every time one looks at the pages of this chapter of legal history in
Australia one becomes conscious of the fact that no man could possibly
go out of the judicial service of this nation with a greater store of
admiration and gratitude and affection.

Your Honour was, of course, if you will allow me to say so—and you
are—a fine scholar in the classical tradition, now perhaps a little out-
moded ; a great legal scholar; a scholar who always saw through the
textbooks and statutes to the historic background and thus determined
the significance of every change.

Legal history, in its infinite variety, has sometimes been regarded
as a fit subject for the classroom ; an academic exercise, but of no great
practical value. I believe, Sir, that when some student ultimately
essays the task of examining your own work, your own record, he will
find that you, perhaps more than any other man, have woven the stuff
of legal history into the fabric of modern statute and modern decision.

Now, Sir, it is a very curious fact—I was reminded of it just now by
my friend the Solicitor-General of Victoria—that there must be many,
many people in this room who did not know you at the Bar. The years
go by so rapidly that one forgets this. Well, I had the great pleasure
of knowing your Honour at the Bar, as I have said, and those who are
of a newer generation will, I think, never quite understand the absolute
dominance that your Honour exercised at the Bar. Even at the Bar
you were not only a point of reference, but also a voice of authority.
To appear with you was a liberal education ; to appear against you
was calculated to reduce any normal human being like me to the depths
of despair.

I have always said—and with due apologies, Sir, T repeat it—that
in my time at the Bar you were the greatest legal advocate I saw either
here or abroad. But on the Bench your Honour’s mmmense qualities
have shown themselves to the permanent advantage of Australia.

It is not easy, perhaps, to express, but there are two points of view,
T venture to say, about the performance of judicial work, about the
dealing with the list. One is that you must geb through the list, you
must decide the cases—and this, of course, is admirable from the point
of view of the litigant in particular. But your Honour has never lost
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sight of the fact that in the High Court of Australia there is the pro-
found duty to the jurisprudence of the country, to the legal scholarship
of the country, that in reality the High Court of Australia, with its
final quality on so many cases, will make its contribution to jurisprudence
mn general and to the legal scholarship and legal history of the country
of Australia. Now these qualities, though they are trite enough to
express, are not common. They are in fact extremely uncommon.
And your Honour has exemplified them in the most remarkable way.

Sir, it is difficult to praise a man to his face, but perhaps I might be
allowed to quote the praise of others. I am, of course, heavily biassed
m your Honour’s favour, and I take pride in it, but I have heard at
least two Lord Chancellors give it as their opinion that your Honour
was the greatest judicial lawyer in the English-speaking world, and I
bave heard that view confirmed by the most brilliant and celebrated
occupant of the Supreme Court Bench at Washington.

This is a matter, Sir, which gives all of us pride. It must give you,
behind all your modesty, a lot of quiet satisfaction. I want to tell you,
out of touch as I am with my learned brethren at the Bar, that this is
a matter of immense satisfaction to everybody here: the judges, the
counsel, the solicitors, alike. Indeed we feel occasionally that some
of the glory comes off on us, and we are therefore proud of it.

Sir, I do not want to say much more; but might I add something
about your manifold public services to this country. I remember—in
fact I have been heard to say it, I am afraid, before today—that when
I went to see you once in your chambers, you still being at the Bar,
and told you that I felt moved to stand for Parliament (I think I was
bold enough to say “to go into” Parliament, which is, of course, not
necessarily the same thing), your Honour was kind enough to make at
once the most threatening and the most flattering remark ever addressed
to me. You said, “ Well, Menzies, it is quite easy, I am told, to convert
a good lawyer into a good politician . Now, so far, that was flattery
beyond all experience; but then you said, “ But reconversion is
Impossible .

I was delighted the other day, your Honour, when you reminded
me in a conversation at the University that one of your distinguished
contemporaries at the Bar had addressed you, when you went on the
Bench, in almost similar threatening terms, and had questioned your
sanity, so perhaps we are a little even on that.

I like to remember that three times in your Honour’s judicial life,
under very extraordinary circumstances, you have done tremendous
public service to this country. First, in dealing with the Wool Committee
at the very beginning of the war; second, by your very distinguished
diplomatic period in Washington, at a very crucial time in the war;
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and third, by your valiant though unsuccessful efforts on behalf of the
United Nations to arrive at some composition in Kashmir. :

Now these are all very remarkable events and I mention them, Sir,
merely to emphasize that in all aspects of your life you have laid this
country in your debt, in all aspects of life.

The last thing, Sir, that I want to say to you on behalf of all of us is
that we have a particular satisfaction in knowing that your great
companion, Lady Dixon, is here today with your family, because those
of us who know you well know how much she has meant to you and how
much you have meant to her.

You are here, Sir, looking at an audience of friends. I want to tell
you that you may go into your retirement, which we all hope will last
for a long, long time, knowing that you have the respect, the gratitude,
and the warm affection of every one of us.”

Dixox C.J.: “Thank you, Mr. Prime Minister. Thank yoa very
much.

T address the Attorney-General of the Commonwealth, who is present,
and represented by the Prime Minister, I take it, and the Solicitor-
General of the Commonwealth; the Solicitor-General of Victoria ;
Mr. Piggott, representing the Law Council of Australia and the Law
Society of Tasmania; Mr. Douglas, representing the Bar Association
of Queensland ; Mr. Meares, representing the Australian Bar Associa-
tion ; Mr. Kerr, representing The New South Wales Bar Association ;
Mr. Lush, representing the Victorian Bar Council; Mr. McEwin,
representing the Law Society of South Australia ; Professor Beasley,
representing the Law Society of Western Australia ; and Mr. Murray,
representing the Law Institute of Victoria.

I give you all my thanks for your attendance here and all my good
wishes for the future of those societies.

Mr. Prime Minister, I feel very deeply the high compliment you have
paid me in coming here today, and of course I appreciate doubly what
you have said.

I think there is a good deal of misapprehension about the statement
that at law a man has been a pupil to another. It summons up in the
lay mind conditions which do not exist. All a pupil is permitted to do
is 1o sit in the chambers of his master, as he may be called, and get
what he can out of it; which is sometimes very little, sometimes a
great deal. That was the situation in, I think, 1919, but I am not
good at going back.

My thanks are due to all for attending here today and I very much
appreciate the compliment you have paid me. Many have come con-
siderable distances, and that is in itself a compliment.
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I would like to say, in the presence of the Prime Minister, that this
occasion is not my doing. I would have thought it satisfactory to all
of you that the ‘Chief Justice should just disappear. But the Prime
Minister was kind enough to come to my house and to take a different
view, and his authority is high—although I would like to point out
that under the Constitution it technically does not exist over this Court.
Perhaps being conscious of that fact, he enlisted more imperative
authority, to whom he has already referred, and between them this
day was ordered.

I gather by the fact that you have attended in such numbers that
1t was satisfactory to you to have my decision reversed on that occasion,
and thank you very much indeed.

I want to begin by saying that it is a very long time ago since I came
on to this Bench: it is, in fact, thirty-five years. I was sworn as a
judge on 4th February 1929. I had had some experience at the Bar,
to which I was called here in Melbourne on Ist March 1910.

It is a coincidence that I should find the Solicitor-General of Victoria
here, because the first brief I held was against his father, who sub-
sequently, when a County Court judge, informed me that if you stayed
on the Bench long enough you would go mad, as I should find. That
may be one explanation for my retiring at this stage.

I have only two claims to make, and they are that I came on the
Bench because I was told I ought, and that I am going off the Bench
because I believe I ought.

Sir John Latham, whom I am delighted to have sitting next to me,
has given me permission to read a letter which he wrote to me on 2nd
April 1964. T am not going to read it all but I shall read the part which
puts him in the position of a witness :

“ Dear Dixon,

I remember today how, when I was Attorney-General ”—that is
Attorney-General of the Commonwealth—*“ T had to plead with you
to accept a position on the High Court.”

Now I am prepared to corroborate him. I had sat on the Supreme
Court ; I had gone there as a volunteer and in effect proposed myself.
I was accepted for a few months, and made up my mind that I would
never be a judge. Sir John Latham enlisted the same imperative
authority, and among them all they persuaded me that I ought to
come here. The ground he put was that I could do some good here ;
the ground others put was that I could do some good to myself by
shedding a little work. That was a fallacious ground, and proved
wrong. But here I am, and that is thirty-five years ago.

I wish to say that in writing to the Prime Minister saying that I must
go I put it entirely on the ground that I myself had judged myself no
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longer able to carry out adequately the duties of the office. Years
had passed, thirty-five years, and I am not one of those who subscribe to
the view that theé older you get the better you get. I think that is wrong.
T believe in young everything. I thought that I had got too old and
was deeply conscious of the fact that I was not doing my work
adequately.

So all that I lay claim to is the fact that I gave in to those who said
1 ought to come, and determined for myself that I ought to go. Other
merits T do not think I possess, but the Prime Minister was good enough
to find them. :

The work at the Bar I did for some years and enjoyed it. It is
work which at all events to the young—and I was young—is extremely
enjoyable. You think you are really doing some good in the world
when you win a case, even when you are told you ought not to have won.

I am not sure what you think on the Bench. T have been thinking
of it for thirty-five years and reached no conclusion at all except that
it is hard, unrewarding work. People have made up for that by giving
me rewards which I do not deserve, but I know exactly what I have
done and what I have not done.

I know, really, quite well what is worth reading in the Commonwealth
Law Reports and what is not; but still T am not going to take to
reading them.

There is, I would like to say, a great tendency in anybody of my age,
with my length of service, to indulge in retrospect ; and I am going to
do that a little, not much. Retrospect is not very interesting to the
young : their life is prospect. But retrospect does amuse and interest
the old, and I have joined those ranks.

There are two things I would like to say about people in retrospect :
there were two tragedies in the life of the High Court which did not
depend on a particular event or a particular thing, but which just went
on. One was the failure of the Commonwealth Government to appoint
Qir Leo Cussen to this Bench, and the other was the failure of the
Commonwealth Government—it is of the government of those days,
of course, that I am speaking—to appoint Sir Frederick Jordan to this
Bench. Those of us who were on it tried, I think, a little to bring both
events about. But it is not easy: vacancies do not occur when the
right appointments could most easily be made to fill them.

But I should like to say to you, particularly in the presence of Mr.
Justice Starke, who is somewhere here, that his father told me that
when he was offered the appointment to this Bench he at once wrote
4o Mr. Justice Cussen and had a long conversation about it, about how
it could be managed to have Mr. Justice Cussen appointed instead of
himself, and Mr. Justice Cussen found on the whole proposal that there
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were all sorts of difficulties in it—but most of all that they had asked
Starke and had not asked Cussen. But that was, of course, a slight
obstacle to Sir Hayden Starke—Mr. Justice Starke as he then was.

As far as Chief Justice Sir Frederick Jordan is concerned, I really do
not know what, if anything, happened ; but at all events he was not
appointed, and by one of those curious twists which seem to touch the
finest natures, this highly scholarly man and very great lawyer even-
tually took some queer views about federalism. But I do not think he
would have taken them if he had been living amongst us.

What I want to do in retrospect is to say a little about Chief Justices.
Now I am still a Chief Justice for a few hours longer, and I have an
ex-Chief Justice sitting next to me. I am going to draw the line as
soon as we reach him ; but I wanted to speak of the earlier men.

When I came to the Bar Sir Samuel Griffith was the Chief Justice.
I believe he was born in Wales. I know he was educated in New South
Wales, and I know that he speedily acquired a domicile of choice—or
perhaps his father did for him—in what was or became Queensland ;
and I know that he there made a considerable mark in the political
world. He was, of course, in the Convention of 1891: he and Sir
Inglis Clarke were probably the two dominant legal figures in that and
the Constitution owes its shape more to them, probably, than to any-
body. But that was 1891 and is a long time past.

When I came to the Bar he was on this Bench and he was a dominant
figure. I knew him, I met him personally. I really do not profess to
have had such an intimate knowledge of him as to assess his general
personality, but I do know that when I first appeared before this Court
m December 1911 (and oddly enough, it was not in this city, but in
Sydney, where he had moved a Melbourne case, a humble sort of case
where I appeared for some unlucky infants) he was a dominant legal
mind. To my way of thinking, it was a legal mind of the Austinian
age, representing the thoughts and learning of a period which had gone,
but it was dominant and decisive. His mind clearly was of that calibre :
he did not hesitate, he just felt that he knew ; and that what he knew
was right. So appearing before him was in itself an interesting task.

He was accompanied by Mr. Justice Barton and by Mr. Justice
O’Connor. One’s views about the past are coloured by the law reports
very much, I suppose, but I want to say two things about these col-
leagues of Sir Samuel Gryfith. One is that I think—speaking for myself
—that Mr. Justice O’Connor’s work has lived better than that of any-
body else of the earlier times. The other thing I want to say is about
Mr. Justice Barton, who no doubt did not consider himself as having
been promoted to the High Court, having regard to his conspicuous
career and the office he held when he went there.
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Mr. Justice Cussen (that is Sir Leo Cussen) told me—privately of course
—that in his opinion Barton’s judgments were the best, that they had
more philosophy in them, more understanding of what a Constitution
was about, more sagacity ; that they were well written, and that they
were extremely good. That is testimony from the past, but from a
high witness ; and I thought I would like to say it.

1 will not dwell on Sir Samuel Griffith. I appeared before him and
the present Prime Minister appeared before him as one of the Bench,
as T remember. Sir Samuel tesigned some time before his death and
in October 1919—a time I well remember—Sir Adrian Knox was
appointed Chief Justice. He was a conspicuous advocate, as strong
an advocate and as keen-witted an advocate as you would ever wish
to see; very powerful, and with a bighly developed intelligence. But
he was of a type that you do not often meet: 2 highly intellectual man
without any intellectual interests. That always strikes me as a little
bit of a pity. He was capable of almost anything, I should have judged,
yet he was not capable of taking a really serious intellectual interest.
He would read biographies, he would read history, he would read this,
that, and the other; but I have known him, when I got to the Bench
and sat with him, refuse to have anything to do with a judgment I wrote,
on the ground that it sounded too philosophical for him. I think he
meant it as a compliment to me, but there was a sort of cynicism about
it, and it might have been true.

Then a curious thing happened. He resigned—and I have reason
for recollecting the dates very clearly—on 3lst March 1930, and Sir
Isaac Isaacs was immediately appointed. But if you care to look at
the opening pages of the Law Reports of that period you will see that
Sir Isaac Isaacs was appointed on 2nd April 1930. There was a day’s
interval. The appointment was actually made on the same day as -
Sir Adrian Knox retived. It was all agreed and when we all assembled
and the announcement was made to us it was announced that Sir
Isaac’s commission was dated st April. I made the unlucky observation
that it was not a good day. It was unlucky in two senses: unlucky
because it was found necessary to repudiate all superstition before the
date was changed to 2nd ; and unlucky another sense—that I did not
know that Sir George Rich’s commission had been dated 1st April 1913.

However, you will find verification of what I say if you care to look
in the opening pages of the Commonwealth Law Reports.

Unfortunately, Sir Isaac Isaacs became very ill during the winter
of that year and, for whatever reason it may be, he resigned on 21st
January 1931. After a little while Sir Frank Gavan Duffy, whose
picture you will see above, was appointed Chief Justice. The date I
noted down is 22nd January 1931. Now I have a very vivid recollection
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of Chief Justice Gavan Duffy for a variety of reasons. First of all, as
you will have noted from my own dates, I came to the Bar on Ist
March 1910. He went on to this Bench in January or February 1913,
and in that brief interval he was extremely kind to me. He had the
odd and forgotten theory that what mattered most in courts was
advocacy, and he had thought about it a lot and he had practised it
with extraordinary success. I had a room in Selborne Chambers at
that time which fortunately was almost the last room before you got
on to Bourke Street, and in the niceness of his disposition he used to
come in to me and say, “ Dixon, come up and see what I am going to
do in such-and-such a court.” And it was worth going up to see what
he did, I can assure you. If ever there was a man who could make
bricks without straw in open court, it was Sir Frank Gavan Duffy.

People will debate what he did in this Court, but he introduced two
things. He had a great capacity for quickly seeing where, particularly
at common law, argument led, or what was in it. He had been very
well trained as a common lawyer, and in days when I think it was much
needed he had the habit of making a hare which some judge or other
might start appear ridiculous before it got very far. Of course, that
time passed, with changes on the Bench, and so on. The other thing
he had was an infinite gift of humour which he brought here. We have
tried not to let it die out, but of course humour is a fragile thing. As
to the rest, it is to be debated. He never liked sitting on the Bench
and he did as little as he thought was necessary, but he did make his
contribution. I know that in retrospect it was rather thought that
he did not, but I think he did at least bring those two characteristics.

He was replaced by my friend here, Sir John Latham, whom I am very
glad to find next to me, in good health, and I am not going to say any-
thing at all about him : he has always been kind to me. And he knows
very well that if I did say anything about him it would be simply that
he and I have remained the closest friends, notwithstanding judicial
comradeship. And that was a new change in the High Court. But
I want to say that it was a permanent change, and never has a man left
this central seat, I should think, with more gratitude to his colleagues
than I feel. The men whom you see sitting on either side of Sir John
Latham and me have been perfectly splendid in the help they have
given me, in their solicitude towards me, and in every possible way,
and I must end what I have to say by saying how grateful I am to them
all and how thankful I am for them all.

I have nothing more to add than to repeat my thanks to the Prime
Minister, who has done me excessive honour by coming here and
repeated it by what he just said.

It remains only to say that we will adjourn the Court.”
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SWEARING IN OF
STR GARFIELD EDWARD J OHN BARWICK
AS CHIEF JUSTICE.

On 27th April 1964 Sir GarriELD EDWARD JOHN BARWICK Q.C.
was appointed Chief Justice of the High Court of Australia. There-
after, the High Court assembled in Sydney on Friday, 1st May 1964,
when the oath of allegiance and the oath of office were administered to
Srr GarwrELp by McTiernan J.

After the administration of the oaths addresses of welcome and of
congratulation were delivered as hereinafter appear. Present in court
for the swearing-in ceremony Wwere inter alios The Honourable Leslie
James Herron, Chief Justice of the State of New South Wales, and
The Honourable Sir Jokn Spicer, Chief Judge of the Commonwealth
Industrial Court.

Tee Hox. B. M. SNEDDEN, Attorney-General of the Commonwealth :

“If your Honours please, 1 have very great personal pleasure n
appearing here this morning to extend a most cordial and respectful
welcome on behalf of the Government and people of Australia to his
Honour the Chief Justice on the occasion of his entering upon the
duties of his great office.

Once before in the history of this Court a Chief Justice who had
previously been Attorney-General of the Commonwealth was welcomed
os Chief Justice by his successor in the office of Attorney-General. That
was in 1935, when Sir Jokn Latham was welcomed in this very room
by the then Commonwealth Attorney-General, Mr. R. G. Menzes, as
he then was. I count myself fortunate in being able to follow so
illustrious a precedent.

Tt is a truism to say that the work of a federal supreme court is of the
highest importance %o the community, both as a whole and as to
individuals. Not only is such a court a recourse of litigants in its function
of a common court of appeal from the Supreme Courts of the States and
of the Territories, but it has also the federal function of interpreting the
Commonwealth Constitution. In this capacity its decisions may go &
long way to determine the course of Australian history. It must give
life to a document that is ageless, and must live with its community.
Tllustrations spring in plenty to the mind : the Court’s decisions, for
instance, on the question of compulsory industrial arbitration, on the
extent of the defence power in matters not strictly military, and on the



enforcement of the financial obligations of the States under the financial
agreement. In this way, it has gone far to shape the whole pattern of
Australian development.

The same may perhaps be stated of the more recent controversial
matters of bank nationalization, the dissolution of the Communist
Party, and the establishment of the Commonwealth as the sole income
tax authority in Australia, matters none of which will be foreign to the
recollection of your Honour the Chief Justice.

The point I make, your Honours, is that the work of this Court
requires of its members talents and experience of the highest order.
Your Honour the Chief Justice brings to the centre seat in the Court
great qualities of intellect and character, tested and exhibited in a
career of unusual diversity and relevance.

Of your Honour’s unrivalled experience at, and distinguished leader-
ship of, the Bar, others are here this morning to speak, and I would not
risk taking words from them. It is, however, proper for me to say that
your Honour the Chief Justice has shared in the work of this Court
from every professional position, except, until now, a seat on the Bench.
Your Honour has addressed the Court from the Bar table right, left
and centre. Your Honour has represented plaintiffs, defendants and
interveners. Your Honour has appeared for private parties, and has
appeared both for and against States, and both for and against the
Commonwealth of Australia, not only in this Court but, of course, in
the Judicial Committee of the Privy Council. For your Honour to come
here to this Bench, comprising as it does, moreover, so many of your
Honour’s close friends, is in the deepest professional sense coming home.

At the Bar, your Honour the Chief Justice was used to the handling
of great affairs, both public and private. During the past six years
your Honour has served Australia as Member for Parramatta in the
National Parliament; for five of those years also, as the Attorney-
General, and for upwards of the past two years as the Minister for
External Affairs.

Of the outstanding energy, capacity and courage which distinguished
your Honour’s work as Minister and of the tremendous influence your
Honour exercised among your colleagues and the broad range of back-
benchers this is not the place to speak in detail. All of this is rich
experience, however, which your Honour also brings to the work of
this Court.

Your Honour has given me great friendship and guidance in the years
of our association. I hope they leave a mark. Your Honour will
forgive my saying that in the midst of my pleasure that you have agreed
to serve in this great office, I have the regret that this guidance must
now inevitably be removed.
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Your Honour will also forgive me if I recall that when, with the
authority of Cabinet, I had the great pleasure to ask you would you
accept this office, I, as a friend may, chided you to share a little of the
excitement, that I at that moment felt, and your Honour will remember
saying to me, “ Billy, I have been living with this for two months to
decide where lay my duty to serve ”. And if your Honour will further
forgive my saying so, I believe that in this very, very high office your
Honour will serve with distinction, and that your Honour’s decision
was the correct one.

By pure coincidence three of your Honour’s predecessors as Chief
Justice who had earlier held political office alternated in succession
with three others who had not. The three who had held political
office were Chief Justices Griffith, Isaacs and Latham. Between their
respective terms of office came the Chief Justiceships of Knox, Gavan
Duffy and Dixon. By coincidence, your Honour follows exactly in
series. No man, looking back over their succession, could say that
political expereince was a necessary condition of a distinguished chief-
justiceship. No man, however, could say that it was, in the slightest,
a disqualification.

On behalf of those for whom I speak, the Government and people
of Australia, I bid welcome to his Honour the Chief Justice and wish
him not only the distinguished term of office which his ability, experience
and character make certain, but also the joy of great contentment in
his work in this supreme judicial office, the duties of which he enters
upon today.”

Tur Hox. R. R. DowNING, Attorney-General for the State of New
South Wales:

“May it please the Court: I am privileged on behalf of the New
South Wales Bar to extend our sincere and warmest congratulations
to your Honour the Chief Justice on your appointment to this very
high and important office.

We are all aware of the eminent and distinguished reputation you
have established for yourself at the Bar, where you left your mark in
both the technical and professional roles of advocacy. We remember
you, Sir, as a strong, independent and eminently able counsel who
attached the greatest importance to having a real knowledge of the
case that he presented, and as one who always devoted the whole of his
energies to the preparation of each and every case in which he was
involved. Many young counsel coming to the Bar have striven to
follow. the high professional standards you have set, and we of the Bar
commend you for that.

Perhaps we of the Bar remember you best for the leadership you gave
to the New South Wales Bar in its communal and corporate activities.

XVI.



We are unlikely to forget the major role that you played in the solution
of the accommodation problems which resulted in the provision of the
fine quarters that the New South Wales Bar Association now occupies.

I have heard it stated, without being disputed, that Sir Garfield
Barwick can truly be said to be the founder, in respect of both its pro-
fessional and corporate activities, of the modern Bar in this State.
Your Honour the Chief Justice was never satisfied with mere routines
inherited from the past. You were the leader in pressing for and
ultimately establishing such things as the compulsory reading system
and many other activities to assist the young member to become prop-
erly fitted for membership of the Bar.

Those of us who have been privileged to appear in the various courts
with you, Sir, as your junior, have personal knowledge of your capacity
and ability. But above all, we have had the opportunity of appreciating
your great personal qualities, particularly the time and patience you
displayed in letting us know on every occasion the full implications of
the matter as you saw it. This has been an invaluable experience to
many of us. In addition, of course, we have appreciated greatly the
courtesy that you have always extended to your juniors, and the
friendly and valuable advice that you were at all times prepared to give
to anyone in the profession, down to the youngest articled clerk.

The Bar in New South Wales takes pride in the wide-ranging achieve-
ments of your Honour ; first, as an Australian counsel with a practice
of international character; secondly, as a leader of the British Com-
monwealth Bar itself; thirdly, as a great performing Attorney-General
of the Commonwealth (so much has been written of your Honour’s
achievements in the comparatively short time you were Attorney-
General that there is no need to mention them here); and, fourthly,
as a man who devoted enormous energy in coping with the problems
of Australian foreign policy as Minister for External Affairs.

I would say to the Court, if I may, that your career exemplifies the

very best that can be obtained by the judicious admixture of professional
excellence and high level political experience. Speaking for myself, I
have attended many meetings of the Standing Committee of Common-
- wealth and State Attorneys-General and from close and personal contact
these qualities in the new Chief Justice have been readily apparent.
With this background, this knowledge, and your great powers of
application, I feel, Sir, that you are destined to become one of the
greatest of the long line of great Chief Justices of Australia.
- On behalf of the Bar, and on my own behalf, may I offer to you our
sincerest congratulations, confident that your term as Chief Justice of
the. High Court of Austraha, will add- another great chapter to your
already distinguished career.’
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Mz. J. R. Kerr Q.C,, representing the Law Council of Australia and
the Australian Bar Association :

“ May it please the Court: On behalf of the Law Council of Australia,
of which your Honour was some years ago the President, and on behalf
of the recently formed Australian Bar Association, I wish to tender
very sincere congratulations to your Honour on your appointment to
the very distinguished office of Chief Justice of the High Court of
Australia.

The Attorney-General for the State of New South Wales has said
something of your distinguished professional career and your great
work for the New South Wales Bar. Tt is, however, very important
on an occasion such as this for the whole Australian legal profession
through its national organization to acknowledge its great debt to you.

Your Honour’s professional work at the Bar brought you into contact
with the legal profession in all States and when you became President
of the Law Council of Australia you were able to give active leadership
to the organized profession on & national basis at a most important time
and in an imaginative way.

Tt has been only since the last war that the organized Australian legal
profession has fully discovered itself as a national body of significance,
with important and constructive work to do, not only within Australia
but in the legal councils of the world. While serving on the executive
of the Law Council of Australia and later as its President, your Honour
helped the Council to interest itself in national problems of great
importance. Your Honour’s personal identification with the profession,
with its interests and with its potential for service, has left upon the
Council an indelible mark that has survived the days of your active
and direct leadership and we feel today that the Council’s work in the
field of law reform, in international activities and in other spheres of
interest, has developed along lines of your Homnour’s choosing. This
applies also, we believe, to the recent establishment of the Australian
Bar Association and to its work.

The indebtedness of the organized profession to your Honour is, how-
ever, not confined to what happened during the days of your personal
leadership. In recent times the Law Council’s work has brought it
into close contact with the Attorney-General of the Commonwealth
and the Minister for External Affairs. And in both of those high offices,
your support and help to the Council, and your willingness in turn to
call upon the Council for assistance and advice, have helped to produce
in the profession at that level a new and lively eagerness to be active
in public service.

We trust that the profession may be able to continue to advance
usefully and in fruitful work along the lines envisaged by your Honour
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when you were among us. In particular, the profession hopes to con-
tinue to assist where it can in the important works of law reform,
sponsored and undertaken by the Conference of the Attorneys-General,
of which you were so recently a member. Your guidance, help and
willingness to consult in this field were greatly appreciated by the
profession.

The Law Council of Australia wishes to congratulate your Honour
on your appointment to the high office of Chief Justice of the High
Court of Australia, and the Australian Bar Association joins in that
congratulation. Both bodies wish to express the hope that your Honour
will serve in this office for many years, and to record their confidence
that you will bring to the office the ability, energy and imagination that
have characterized your whole career to the present time.”

Mgr. B. J. McDon~ALD, President of the Law Society of New South Wales :

“On behalf of the Law Society of New South Wales and of the
solicitors of this Court, it is my privilege to convey to your Honour,
with a warm heart, our congratulations and good wishes on your
elevation to this great office.

That your Honour is a great lawyer is no matter of mere repute.
The body of practising lawyers of the Commonwealth accepts your
eminence amongst them without reservation and with warm acclaim.

The solicitors of this Court who have worked closely with you and
have come to know you with respect and affection, know that you are
no academic jurist. You have always regarded the law and justice
as handmaidens. We are assured that in your new office you will keep
the law a vital living thing, and add to the stature of this Court which
is already so high in world opinion.

Your great vigour, your pragmatic outlook and your knowledge of
men and affairs will, we feel, aid you in discharging the heavy responsi-
bility of your office.

We applaud your appointment with joy, and we give you our heart-
felt felicitations and good wishes.”

Barwick C.J.: “ Mr. Attorney for the Commonwealth, your Honours,
Mr. Attorney for New South Wales, Mr. President of the Law Council,
Mr. President of the Law Society, members of the legal profession,
ladies and gentlemen. I am most grateful for your presence here this
morning and deeply moved by the very generous things you have
said of me and by the warm goodwill towards me which you have
displayed. That you should have overdrawn and, indeed, added to
such qualities and accomplishments as I have, and spared the criticisms
which you could well justify, sets me a goal to attain and encourages me
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1 its pursuit. T would like to believe I had the merit which in your
reat kindness you attribute to me, bub I would be guilty of gross self-
leception did I do so. But I feel so pleased and greatly heartened this
norning that I am among so many friends, friends who are prepared
2ot merely to wish me well, but to assist me where they can In making
2 success of the endeavour which T have begun by coming to this great
office—friends in the colleagues on the Bench with whom I shall work ;
friends on the Benches of other Courts who graciously express their
confidence in me ; friends in the legal profession, not only in this State
but throughout Australia with whom 1 have worked, and friends in the
citizenry who encourage Ine.

A very large number of practitioners spread throughout all the States
are known to me personally because of long years of practice, and T am
delighted to see SO many of them present this morning. Others, and
most of them newer members of the profession, 1 would hope to come
t0 know personally in the course of time, for 1 feel sure that it 1s important
that the members of the legal profession appearing before the Court
should feel at ease and be confident that any exchange of views which
takes place is but an exchange between friends.

Great men have preceded me in this office, and by their efforts and
those of their fellow judges, including my colleagues who will sit with
me, the prestige and reputation of this Court has been lifted to & very
high level, not only in Australia, in Great Britain and in the United
States of America, but also in the countries which have inherited the
common law, and in those which face the problems of federalism. To
this result my immediate precedessor Sir Owen Dizon, by his incom-
parable knowledge of the law and his outstanding qualities of intellect,
has made a tremendous contribution. His name is respected wherever
the work of the Courb has come under notice, and with the spread of
his reputation lustre has been added to the name of the Court.

Contemplation of the achievements of the Judiciary of this Court
and of the standards they have set and of the place the Court has attained
by their efforts is enough to make any man pause at the venture of
succeeding them. How necessary and how timely then 1s your encourage-
ment and that of the many who have written to me for all of which T am
so grateful. It is with a deep sense of inadequacy that T take my seat on
this Bench on which such men have sat. But humility can be no sub-
stitute for courage, OT eXCuse for lack of achievement. To use Six Owen
Dizon’s words on a like occasion to this, When one man goes another
must take his place and it is of little use for the man who succeeds to
consider his inadequacy to take the seat of those who have preceded
him. His duty is to do his best.” That, I assure you I will do,
utilizing such talents as have been vouchsafed to me.
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T come to this office of my own choice, after much deliberation as
to 'which field of duty would enable me the better to serve the citizens
of this country. You who are lawyers and devoted to the law’s pre-
eminence will nonetheless understand me when I say that the choice
was not easily made. But in the end the decision was firm and
unequivocal, however much it was preceded by days of indecision and
doubt. My choice was made in the full knowledge of the extent and
nature of the work of the Court and of the responsibilities of this high office.

I have practised in the Court since 1929, but of course only lightly
in the earlier years. I have appeared in turn before each Chief Justice
except the first, Sir Samuel Griffith. 1 am conscious of the unremitting
pressure of the Court’s work and the monotony which sometimes
attends it, but likewise of its challenges and satisfactions. Above all,
I realize the basic importance of the Courts’ place in the life of the
community. It is not merely the highest court of appeal in Australia
but, as Mr. Attorney for the Commonwealth has mentioned, it is the
constitutional court of the Commonwealth, an organ of government,
placed by the Constitution not merely apart from the other organs,
the Parliament and the Executive, but in the position to ensure that
they observe that Constitution and confine themselves within the ambit
.of the powers which the Constitution entrusts to them. And to the
Court, as has been mentioned, is given authority to interpret the
Constitution and thus, in a real sense, to define the extent of those
powers.

The citizen looks to the High Court to maintain the Constitution, to
protect him against official oppression, as well as to resolve with impartial
and informed judgment his disputes with his fellows. My colleagues
and those who have preceded us, by performing these functions so well,
have earned for the Court the respect and confidence of Australians.
This inheritance of this office I shall cherish and safeguard.

On occasions such as this it is almost customary to advert to the
importance of the maintenance of the rule of law, both in protecting
the person and the rights of the citizens and in securing the stability of
the political and social structure of our community. Truly this cannot
be over-emphasized. But it has been said so well by others that I
refrain from repetition. Allow me, however, this moment to remind
us all, in whatever place in the law we work, that it is the law which
determines so much of the life and the happiness of the ordinary man.
If carelessly or indifferently administered, it can cause human suffering,
and, at times, distort the human spirit, till only hopeless bitterness
remains.

We who sit here, and you who argue before us, oft become rapt in the
refinements and the intricacies of the law in the search for the solution
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of particular problems and in the expression, with accuracy and with
clarity, of the governing principles and considerations. And it is right
that this should be so, particularly having regard to the nature of the
matters which fall for decision here and the finality, in most cases, of
the decisions at which we arrive. But it is well that we all keep before
us the certainty that what we say and decide becomes, in its time, part
of the fabric of the daily lives of our fellow citizens, not merely deter-
mining the regularity of their ways, but indeed qualifying and con-
ditioning their occasions for joy or for grief. Thus those who prepare
cases, those who present them, as well as those who decide them, are
called upon to exercise the greatest skill and care and, indeed, need to
maintain a sense of mission in the service of the law.

A well-trained, honest and independent legal profession is so funda-
mental to the due administration of the law and to the work of the
Court, that it really goes without saying. I am pleased that the
tradition in Australia in these respects is so high and shows such promise
of continuance.

For my part however, this morning, I would like to stress the
co-operative aspects of the relation of the practising legal profession
and the Court. The common goal is the same : the service of the com-
munity and the resolution of the differences of its citizens and the
maintenance of law as the indispensable sub-structure of our daily lives.
Both efficiency and expedition in the work of the Court, without sacrifice
of complete consideration, are necessary in the pursuit of these goals.
In this the profession must play its part.

Many of the cases which arrive in this Court for decision, most for
ultimate decision, have their complexities, to which the very fact of
judicial differences of opinion at earlier points of their history, bear
witness. Thus, much painstaking effort is required to ensure that no
false assumptions are made, that the facts are understood aright, that
no relevant circumstance or argument or legal principle is overlooked.
This casts on the Bench a great responsibility which it accepts and which
it performs, but that does not lessen, indeed rather it heightens, the
imperative need on the part of the legal profession for most assiduous
preparation of cases, and for great refinement and precision of argument.
Just as the judge must work out of court during and after a hearing,
so must the practising man work before and during the presentation
of a case. The period of argument in court is an opportunity for the
meeting of minds in the search for truth in relation to the matter in
hand. It must reflect, in the quality of its use, the degree of devotion
and skill that has been applied to the preparation of the argument, to
the identification of the significant, to the elimination of the irrelevant
and to the avoidance of barren repetition.
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I look forward to listening to such arguments, presented by those
who have fully prepared them with a due sense of responsibility, both
to the client and to the Court. I know I shall enjoy the co-operation
of the legal profession in this respect, as I am sure it will appreciate the
co-operation of the Bench, and have the satisfaction of work well done.

It will be noticeable that I have all along referred this morning to
the legal profession rather than to the Bar and the solicitors. Partly
this is due to the fact that I speak as an Australian judge, and some
States of Australia have no necessary separation of the two branches
of the profession. Being brought up in this State and accustomed to
a separate Bar, it is not surprising that I should incline towards such
an organization of the profession. But such experience as I have had
of the law in operation, both here and abroad, leads me to think that
where it is practicable separation is a preferable arrangement and makes
for that efficiency in administration of which I have briefly made mention.
Allow me to say I am pleased that the tendency to a voluntary separation
of function is developing in further States which do not enforce it by law.

In so saying I would not like the solicitors to feel that I think their
part in the work of the Court any less significant. I have had long
years of association with solicitors of the various States ; this, of course,
has not been platonic in a financial sense, but it has been profitable in
a deeper sense for I have found that where the solicitor played his part
in the preparation of the matter, and attended to offer his contribution
to the course of argument to be pursued, I have derived instruction
and great benefit. I am sure the client was advantaged by this jointure
of effort and that the Court ultimately obtained more assistance than
otherwise it would have had. My brother McTiernan as he sits by me
this morning will, I am sure, remember days long ago when as a
solicitor’s senior clerk I attended on him to perform this function when
he was briefed by my master solicitor.

I am conscious of the great pressures on solicitors with their muli-
farious functions but hope that they continue to play their part energeti-
cally in the preparation of the cases. The basic facts of the matter
after all are as often as not the determinant of the result of the case and
the ascertainment and proof of these facts lie close to the solicitor’s
door. My own association with solicitors has been a happy one, of
which I carry the most pleasant memories.

This, however, is not the time for reminiscence, particularly as so
many of you perforce must stand in this inadequate room. Rather
is 1t a time of challenge of a commencement of a new and a great task.
You do me great honour by your presence here. Their Honours the
Chief Justice and the Chief Judge, whose presence I much appreciate,
as well pay a compliment to the Court which, on its behalf, I gratefully
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acknowledge. The warmth of your display of friendship encourages
me in facing the challenge of this high and responsible office, and 1

thank you all.
Finally, I can only hope that at the end of my time with all my work,

ood and bad, In retrospect, it will be possible to say with kindness and
yet with truth that my decision to come to this great office Was among
the better decisions I shall have made.”
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