1991-1992
THE

COMMONWEALTH
LAW REPORTS

CASES DETERMINED IN THE
HIGH COURT OF AUSTRALIA

EDITOR

J. D. MERRALLS, Q.C.

VOLUME 173

THE LAW BOOK COMPANY LIMITED
1992



REPORTERS:

J. M. BENNETT

C. J. CARR

J. D. ELLIOTT

M. SLoss

R. A. SUNDBERG, Q.C.

Barristers-at-Law

PRODUCTION SUPERVISOR:
CAROLYN MAY

Published in Sydney by
The Law Book Company Limited
44-50 Waterloo Road, North Ryde, N.S.W.
490 Bourke Street, Melbourne, Victoria
40 Queen Street, Brisbane, Queensland
81 St George’s Terrace, Perth, W.A.

ISSN 0069-7133

© 1992 The Law Book Company Limited

Typeset by The Law Book Company Limited, Sydney, N.S.W.
Printed by Ligare Pty. Ltd., Riverwood, N.S.W.



JUSTICES OF THE HIGH COURT

OF AUSTRALIA

DURING THE CURRENCY OF THIS VOLUME

THE HONOURABLE SIR ANTHONY FRANK MaAsoN, A.C., K.B.E., CHIEF JUSTICE
THE HONOURABLE SIR FRANCIS GERARD BRENNAN, A.C., K.B.E.

THE HONOURABLE SIR WILLIAM PATRICK DEANE, A.C., K.B.E.

‘THE HONOURABLE SIR DARYL MICHAEL DawsoN, A.C., K.B.E., C.B.

THE HONOURABLE JOHN LESLIE ToOHEY, A.C.

THE HONOURABLE MARY GENEVIEVE GAUDRON.

THE HONOURABLE MICHAEL HubpsoN McHUGH, A.C.

ATTORNEY-GENERAL

THE HONOURABLE MICHAEL JOHN DUFFY, M.P.






The mode of citation of this volume of
the COMMONWEALTH LAw REPORTS will be as follows:
173 CL.R.

A TABLE
OF THE

NAMES OF THE CASES REPORTED

IN THIS VOLUME

A
AN.I. Corporation Ltd.; Hatzi-

manolis v. — — — — — 473
Attorney-General (Q.); Mellifont
V. — — — — — — — 289
Autodesk v. Dyason — — — 330
B
Beljajev v. Director of Public
Prosecutions —_— — — 28
Bridge Shipping Pty. Ltd. v.
Grand Shipping S A. — — 231
Brott v. The Queen — — — 426

C

Calin v. Greater Union Organ-
isation Pty. Ltd. — — — 33

Carson v. John Fairfax & Sons
Ltd. (Receivers & Managers

Appointed) — — — — — 194
v. Sle¢ — — — — — 194
Chew v. The Queen — — — 626
Commissioner—see Taxation
Commonwealth, The; Smith Kline
& French Laboratories
(Australia) Ltd. v. — — — 194
D
Director—see Public
Prosecutions
Domican v. The Queen — — 555
Dyason; Autodesk v. — — — 330

E

Edwards v. The Queen — — 653

F

Fairfax (John) & Sons Ltd. (Re-
ceivers & Managers
Appointed) ; Carson v. — —

Federated Clerks’ Union of Aus-
tralia, S.A. Branch; Public Ser-
vice Association (S.A.) v. — 132

194

Fletcher v. Federal Commis-
sioner of Taxation — — — 1
G
Glennon; The Queen v. — — 592

Grand Shipping S.A.; Bridge

Shipping Pty. Ltd. v. ©— — 231
Greater Union Organisation Pty.

Ltd.; Calin v. — — — — 33

H

Harmer v. Federal Commissioner

of Taxation — — — — — 264
Hatzimanolis v. A.N.I. Corpor-

ation Itd. — — — — — 473
Hepples v. Federal Commissioner

of Taxation _—— — — 492

Herscu v. The Queen — — — 276
Hoyts Corporation Pty. Ltd., Ex
p.; Re Polites — — — — 78



vi TABLE OF CASES REPORTED

I
Independent Order of Odd Fel-

lows of Victoria v. Federal
Commissioner of Taxation — 417

J
Jiminez v. The Queen — — — 572
John Fairfax & Sons Ltd. (Re-
ceivers & Managers
Appointed); Carson v. — — 194
K

Kolalich v. Director of Public

Prosecutions (N.S.W.) — — 222
M
Maiden v. The Queen — — 95
Mellifont v. Attorney-General
Q) ——m—— 289
Mutual Pools & Staff Pty. Ltd.
v. Federal Commissioner of
Taxation ~— — — — — — 450
| 4
Petty v. The Queen @— — — 95
Polites, Re; Ex p. Hoyts Cor-
poration Pty. Ltd. — — — 78
Precision Data Holdings Ltd. v.
wills @ o———— — — 167
Public Prosecutions, Director of;
Beljajev v. — — — — — 28
(N.S.W.); Kolalich v.  — 222
Public Service Association (S.A.)
v. Federated Clerks’ Union of
Australia, S.A. Branch — — 132

Public Transport Corporation;
Waters v.

Reg.; Brott v.
; Chew v.
——; Domican v.
——; Edwards v.
v. Glennon
——; Herscu v.
——; Jiminez v.
——; Maiden v.
——; Petty v.

v. Shrestha

Shrestha; The Queen v.
Slee; Carson v.
Smith Kline & French Labora-
tories (Australia) Ltd. v. The
Commonwealth — — — —

T

Taxation, Federal Commissioner

of; Fletcher v.
; Harmer v.
——; Hepples v.
; Independent Order of Odd
Fellows of Victoria v.
; Mutual Pools & Staff Pty.
Ltd. v.

Waters v. Public Transport Cor-
poration
Wills; Precision Data Holdings
Ltd. v.

[1991-1992

48
194

194

264
492

417
450

349



TABLE OF CASES AFFIRMED, REVERSED, OVERRULED,
APPLIED OR JUDICIALLY COMMENTED ON IN
CASES REPORTED IN THIS VOLUME

A.N.I. Corporation Ltd. v. Hatzimanolis

(1991), 23 N.S.W.L.R. 125.
Reversed 173 C.L.R. 473.

Australian Iron & Steel Pty. Ltd. v.
Banovic (1989), 168 C.L.R. 165, at
pp. 176-177.

Applied 173 C.L.R. 349,

B.P. Australia Ltd. v Federal Commissioner
of Taxation (1965), 112 C.L.R. 386, at
pp. 396-397; [1966] A.C. 224, at p. 264.

Applied 173 C.L.R. 1.
Barton v. The Queen (1980), 147 C.L.R.
75, at p. 111.
Applied 173 C.L.R. 592.
Bensegger v. The Queen, [1979] W.A.R. 65.
Considered 173 C.L.R. 48.
Bridge Shipping Pty. Ltd. v. Grand Ship-
ping S.A., [1991] V.R. 258.
Affirmed 173 C.L.R. 231.
Brgoker v. Roszykiewcz (1963), 37 ALJ.R.
46
Applied 173 C.L.R.

Bugmy v. The Queen (1990), 169 C.L.R.
525.

Considered 173 C.L.R. 48.

Canadian Pacific Tobacco Co. Ltd. v.
Stapleton (1952), 86 C.L.R. 1, at p. 6.
Applied 173 C.L.R. 276.
Central Insurance Co. Ltd. v. Seacalf
Shipping Corporation (The “Aiolos”),
[1983] 2 Lloyd’s Rep. 25. .
Considered 173 C.L.R. 231.
Chew v. The Queen (1991), 4 W.AR. 21.
Affirmed 173 C.L.R. 626.
V. (1992), 173 C.L.R. 626.
Applied 173 C.L.R. 653.

Cockle v. Isaksen (1957), 99 C.L.R. 155,
at pp.- 165, 171-172.

Considered 173 C.L.R. 194,

Coldham, Re; Ex p. Brideson [No 2]
(1990), 170 C.L.R. 267.

Considered 173 C.L.R. 132.

Coles (G. J.) & Co. Ltd. v. Retail Trade
Industrial Tribunal (1986), 7 NS.W.L.R.
503, at p. 524.

Applied 173 C.L.R. 276.

Collins v. Charles Marshall Pty. Ltd.

(1955), 92 C.L.R. 529, at p. 543.
Disapproved 173 C.L.R. 194.

vii

Commonwealth, The v. Oliver
107 C.L.R. 353.
Considered 173 C.L.R. 473.

(1962),

Danvers v. Commissioner for Railways
(N.S.W.) (1969), 122 C.L.R. 529.
Considered 173 C.L.R. 473.
Davies v. Elsby Brothers Ltd., [1961]
1 W.L.R. 170; [1960] 3 All E.R. 672.
Considered 173 C.L.R. 231.
Davies and Cody v. The King (1937),
57 C.LR. 170, at pp. 182-183.
Applied 173 C.L.R. 555.
Dyason v. Autodesk Inc. (1990), 24 F.C.R.
147.
Reversed 173 C.L.R. 330.

Earl (Humphrey) Ltd. v. Speechley (1951),
84 C.LR.

Consndered 173 C.L.R. 473.

Eggins v. Brooms Head Bowling and Re-
creational Club (1986), 5 N.S.W.L.R.
521, at pp. 524-525.

Approved 173 C.L.R. 33.

Evans Constructions Co. Ltd. v. Charring-

ton & Co. Ltd., [1983] Q.B. 810.
Ii\pproved but distinguished 173 C.L.R.
31.

Finance Facilities Pty. Ltd. v Federal Com-
missioner of Taxation (1971), 127 C.L.R.
106.

Considered 173 C.L.R. 132.
Fisher v. Fisher (1986), 161 C.L.R. 438.
Not followed 173 C.L.R. 289.

Fletcher v. Federal Commissioner of Tax-

ation (1990), 23 F.C.R. 134.
Reversed 173 C.L.R. 1.

Hallstroms Pty. Ltd. v. Federal Commis-
sioner of Taxation (1946), 72 C.L.R.
634, at p. 648.

Applied 173 C.L.R. 1.
Hampson v. Department of Education and
Science, [1991] 1 A.C. 171.
Applied 173 C.L.R. 349,
Harstoff v. Allen, [1967] Qd R. 211.
Overruled 173 C.L.R. 231.



viii TABLE OF CASES
Henderson v. Commissioner of Railways
(W.A.) (1937), 58 C.L.R. 281.
Considered 173 C.L.R. 473.
Hepples v. Federal Commissioner
Taxation (1990), 22 F.CR. 1
Reversed 173 C.L.R. 492.
Hocking v. Bell (1945), 71 C.L.R. 430.
Applied 173 C.L.R. 33.
Hollinsake v Truswell, [1894] 3 Ch. 420,
at p. 427.
Approved 173 C.L.R. 330.

of

Independent Order of Odd Fellows of
Victoria v. Federal Commissioner of
Taxation (1990), 27 F.C.R. 132.

Reversed 173 C.L.R. 417.

Jago v. District Court (N.S.W.) (1989),
168 C.L.R. 23, at pp. 34, 47.
Applied 173 C.L.R. 592.
Jiminez v. The Queen (1991),
53 A. Crim.R. 56.
Reversed 173 C.L.R. 572.
John v. Federal Commissioner of Taxation
(1989), 166 C.L.R. 417.
Explained 173 C.L.R. 1.

- Jones v. Spencer (1897), 77 L.T. 536.
Applied 173 C.L.R. 33.
Judiciary and Navigation Acts,

(1921), 29 C.L.R. 257.
Distinguished 173 C.L.R. 289.

In re

Kamarooka Gold Mining Co. N.L. v. Kerr
(1908), 6 C.L.R. 255, at p. 256.
Disapproved 173 CLR. 194.
Kelleher v. The Queen (1974), 131 C.L.R.
534, at p. 551.
Apphed 173 C.L.R. 555.
King v. The Queen (1986), 15 F.C.R. 427.
Disapproved 173 C.L.R. 95.

Lloyd v. The Queen (1991), 4 W.A.R. 95.
Reversed 173 C.L.R. 653.
Lloyd Steel (Aust.) Pty. Ltd. v. Jade
Shipping S.A. (1985), 1 N.S.W.L.R. 212.
Approved but distinguished 173 C.L.R.

231.

Lynch v. Keddell, [1985] 2 Qd R. 103.
Overruled 173 C.L.R. 231.

Lynch v. Keddell [No. 2], [1990] 1 Qd R.
10.

Overruled 173 C.L.R. 231.

McBride v. The Queen (1966), 115 C.L.R.
44, at pp. 50, 51.
Applied 173 C.L.R. 572.
MacCormick v. Federal Commissioner of
Taxation (1984), 158 C.L.R. 622.
Considered 173 C.L.R. 450.

AFFIRMED, ETC. [1991-1992

Metropolitan  Railway Co. v. Wright
(1886), 11 App. Cas. 152.
Applied 173 C.L.R. 33.

Mikasa (N.S.W.) Pty. Ltd. v. Festival

Stores (1972), 127 C.L.R. 617.
Distinguished 173 C.L.R. 167.
Morawski v. State Rail Authority (1988),
14 N.S.W.L.R. 374, at p. 382.
Approved 173 C.L.R. 33.

Nall (Robert G.) v. Federal Commissioner
of Taxation (1937), 57 C.L.R. 695, at
pp. 699-700, 706, 708- 709 712-713.

Applied 173 CLR

O’Toole v. Charles David Pty. Ltd. (1990),
171 C.L.R. 232, at pp. 244-245, 258-259,
279-285, 300-302.

Applled 173 C.L.R. 289.

Parkin v. James (1905), 2 C.L.R. 315.
Applied 173 C.L.R. 194.
Phillips v. Martin (1890), 15 App. Cas.
193.
Applied 173 C.L.R. 33.

Reg. v. Bartels (1986), 44 S.AS.R. 260,
at pp. 270-271.
Applied 173 C.L.R. 555.
v. Birmingham City Council; Ex p.
Equal Opportunities Commtsszon, [1989]
A.C. 1155, at p. 1194.
Applied 173 C.L.R. 349.
v. Bouquet, [1962] S.R. (N.S.W.) 563,
at pp. 568-571.
Disapproved 173 C.L.R. 95.
—— v. Breuer and Chaney (1986),
32 A.Crim. R. 1.
Considered 173 C.L.R. 48.
v. Brinder, [1990] V.R. 563.
Considered 173 C.L.R. 48.
v. Bruce, [1988] V.R. 579, at pp. 589
et seq
Dlsapproved 173 C.L.R. 95.
—— v. Burchielli, [1981] V.R. 611,
pp. 616-619.
Applied 173 C.L.R. 555.
—— V. Buttsworth, [1983] 1 N.S.W.L.R.
658, at pp. 686-687.
Applied 173 C.LR. 572.
—5—4v. Chapman, [1971] 1 N.S.W.L.R.
44.
Considered 173 C.L.R. 48.
v. Chi Sun Tsui (1985),
1 N.SW.LR. 308.
Considered 173 C.L.R. 48.
v. David, [1931] Q.W.N. 2.
Disapproved 173 C.L.R. 276.
v. Domican [No. 3] (1990),
46 A. Crim. R. 428.
Reversed 173 C.L.R. 555.

at




173 C.L.R.]

Reg. v. Fellowes, [1987] 2 Qd R. 606.
Disapproved 173 C.L.R. 95.
v. Foster, [1955] N.Z.L.R. 1194, at
p. 1200.
Disapproved 173 C.L.R. 95.
v. Fraser, [1989] 1 Qd R. 182.
Disapproved 173 C.L.R. 95.
—— v. Gaunt, [1964] N.S.W.R. 864, at
p. 867.
Applied 173 C.L.R. 555.
—— v. Gilbert (1977), 66 Cr. App. R.
237, at p. 244.
Approved 173 C.L.R. 95.
—— v. Hartshorn (1853), 6 Cox C.C.
395.

Considered 173 C.L.R. 426.

v. Hull (1969) 90 W.N.
(N.S.W.) 488.

Considered 173 C.L.R. 48.

—— v. Hyman and French, [1990]

2 W.AR. 222, at p. 228.
Disapproved 173 C.L.R. 276.

v. Industrial Commission of South
Australia; Ex p. Minda Home Inc.
(1975), 11 S.AS.R. 333, at p. 337.

Disapproved 173 C.L.R. 132.

—— v. Kroon (1990), 52 A.Crim. R. 15,
at pp. 18-19.

Approved 173 C.L.R. 572.

v. thtleboy, [1934] 2 K.B. 408, at

pp. 413-414

Dlsapproved 173 C.L.R. 95.

v. Macaulay (1969), 90 W.N.

(Pt 1) (N.S.W.) 682.
Considered 173 C.L.R. 48.
—— v. McNamara, [1987] V.R. 855, at

(Pt 1)

pp. 870-871.
Disapproved 173 C.L.R. 95. .
v. Malik, [1968] 1 W.L.R. 353;

[1968] 1 All ER. 582.
Considered 173 C.L.R. 592.
v. Mesdaghi, [1979] 2 N.S.W.L.R. 68.
Considered 173 C.L.R. 48.
v. Parkes and Brown (1797),
2 Leach 775; 168 E.R. 488.
Considered 173 C.L.R. 426.
v. Riche, [1977] 2 N.S.W.L.R. 876.
Considered 173 C.L.R. 48.
v. Riley, [1896] 1 Q.B. 309.
Considered 173 C.L.R. 426.
v. Ritson (1869), L.R. 1 C.C.R. 200.
Considered 173 C.L.R. 426.
—— V. Ryan (1964), 50 Cr. App. R. 144,
at p. 148.
Disapproved 173 C.L.R. 95.
v. Sadaraka, [1981] 2 N.S.W.L.R.
459, at p. 462.
stapproved 173 C.L.R. 95.
v. Thomson Newspapers Ltd., [1968]
1 WLR. 1; [1968] 1 All E.R. 268.
Considered 173 C.L.R. 592.
—— v. Turnbull, [1977] Q.B. 224,
at p. 228.
Applled 173 C.L.R. 555.

TABLE OF CASES AFFIRMED, ETC. ix

v. Wright, [1980] V.R. 593.

Disapproved 173 C.L.R. 95.

v. Zaharoudis and Salihos (1986),
22 A.Crim. R. 233.

Considered 173 C.L.R. 48.

Ranger Uranium .Mines Pty. Ltd., Re;
Ex p. Federated Miscellaneous Workers’
Union of Australia (1987), 163 C.L.R.
656, at pp. 665-666.

Applied 173 C.L.R. 167.

Robertson (J.) & Co. Ltd. (In lig.) v.
Ferguson Transformers Pty. Ltd. (1970),
44 AL.J.R. 441.

Considered 173 C.L.R. 231.

Roddy v. Perry [No. 21 (1957), 58 S.R.

(N.S.W.) 41, at p. 47.
Applied 173 C.L.R. 349.

Ronpibon Tin N.L. v. Federal Commis-

sioner of Taxation (1949), 78 C.L.R. 47.
Applied 173 CL.R. 1.

Saﬂ‘ron v. The Queen (1953), 88 C.L.R.

Overruled 173 C.L.R. 289.

Sankey v. Whitlam, [1977] 1 N.SW.L.R.
333, at p. 346.

Approved 173 C.L.R. 78.

Smith v. The Queen (1990), 64 A.LJR.
588.

Applied 173 C.L.R. 555.
State v. Gherkin (1847), 29 N.C. 163.
Considered 173 C.L.R. 426.

Swiss Aluminium Australia Ltd. v. Federal
Commissioner of Taxation (1987),
163 C.L.R. 421.

Not followed 173 C.L.R. 289.

Taxation, Federal Commissioner of v.
Foxwood (Tolga) Pty. Ltd. (1981),
147 C.L.R. 278, at pp. 285, 293.

Applied 173 C.LR. 1.
—— v. Harmer (1990), 24 F.C.R. 237.
Affirmed 173 C.L.R. 264.
v. Totledge Pty. Ltd. (1982), 60
F.L.R. 149; 40 AL.R. 385.
Applied 173 C.LR. 264.

v. Whiting (1943), 68 C.L.R. 199.

Applied 173 C.L.R. 264.

Taylor v. Federal Commissioner of Tax-
ation (1970), 119 C.L.R. 444,

Applied 173 C.L.R. 264.

Teys Bros. Pty. Ltd. v. A.N.L. Cargo Oper-

ations Pty. Ltd., [1990] 2 Qd R. 288.
Overruled 173 C.L.R. 231.

Totledge Pty. Ltd. v. Federal Commissioner

of Taxation (1980), 31 A.L.R. 657.
Applied 173 C.L.R. 264.

Vines v. Djordjevitch (1955), 91 C.L.R.
512, at pp. 519-520.
Applled 173 C.L.R. 349.



X TABLE OF CASES AFFIRMED, ETC. [1991-1992

Waterhouse v. Deputy Federal Commis-
sioner of Land Tax (S.4.) (1914),
17 C.L.R. 665.

Considered 173 C.L.R. 450.

Whittam v. W. J. Daniel & Co. Ltd.,

[1962] 1 Q.B. 271.
Considered 173 C.L.R. 231.

W hittingham v. Commissioner of Railways

(W.A.) (1931), 46 C.L.R. 22.
Considered 173 C.L.R. 473.

Windsor, Ex p. (1865), 10 Cox C.C. 118.
Considered 173 C.L.R. 426.

Yorke v. Lucas (1985), 158 C.L.R. 661,
at p. 670.
Applied 173 C.L.R. 653.




STATUTES JUDICIALLY CONSIDERED

IMPERIAL

Constitution, The (63 & 64 Vict.,
c. 12), s. 55. Mutual Pools & Staff
Pty. Ltd. v. Federal Commissioner
of Taxation

. §S. 71, 72. Precision Data Hold-

ings Ltd. v. Wills

, S. 73. Mellifont v.

General (Q.)

 S. 713. Smith Kline & French

Laboratories (Australia) Ltd. v. The

Commonwealth

COMMONWEALTH

Australian Securities Commission Act
1989, s. 171. Precision Data Hold-
ings Ltd. v. Wills

Commonwealth Prisoners Act 1967,
s. 4. The Queen v. Shrestha

Copyright Act 1968, ss. 10(1) “com-
puter program”, “literary work”,
“material form”, 14(1), 31(1)(a),
36. Autodesk Inc. v. Dyason — —

Federal Court of Australia Act 1976,
s. 33(3). Smith Kline & French
Laboratories (Australia) Ltd. v. The
Commonwealth -

Income Tax Assessment Act 1936,
ss. 23(g)(i), 116e(1) “eligible in-
surance business”, 116G(1). Indepen-
dent Order of Odd Fellows of Vic-
toria v. Federal Commissioner of
Taxation

——, S. 51(1). Fletcher v. Federal
Commissioner of Taxation — — —

—, ss. 95A(2), 97(1), 99a(4).
Harmer v. Federal Commissioner of
Taxation -

—, ss. 160M(1), (5)(c), (6), (7),
160zo(1). Hepples v. Federal Com-
missioner of Taxation — — — —

Industrial Relations Act 1988, s. 347(1).
Re Polites; Ex p. Hoyts Corporation
Pty. Ltd.

Judiciary Act 1903, s. 35(2). Smith
Kline & French Laboratories (Aus-
tralia) Ltd. v. The Commonwealth

Sales Tax Act (No. 1) 1930, s. 3.
Mutual Pools & Staff Pty. Ltd. v.
Federal Commissioner of Taxation

Sales Tax Assessment Act (No. 1)
1930, ss. 3(1c), (1p), 18(3B).
Mutual Pools & Staff Pty. Lid. v.
Federal Commissioner of Taxation

48

330

492

78

194

450

450

Sales Tax Laws Amendment Act 1986,
ss. 4(a), 4(f), 6. Mutual Pools &
Staff Pty. Ltd. v. Federal Commis-

sioner of Taxation — — — — —
NEW SOUTH WALES

Crimes Act 1900, s. 23(1). Kolalich v.
Director of Public Prosecutions
(NSW.)  — —— — — — —
o S. 52A, Jiminez v. The Queen —
Justices Act 1902, s. 41. Kolalich v.
Director of Public Prosecutions
(NSW.)) — — — — — —

Workers Compensation Act 1987, s. 4

“injury”. Hatzimanolis v. A.N..
Corporation Ltd. — — — — —

QUEENSLAND

Criminal Code, s. 87(2). Herscu v.
The Queen

Criminal Code, ss. 123, 669A(2), (4),
(5).) Mellifont v. Attorney-General
Q.

SOUTH AUSTRALIA

Industrial Conciliation and Arbitration
Act 1972, ss. 95, 104, 105, 116, 121.
Public Service Association (S.A.) v.
Federated Clerks’ Union of Aus-

tralia, S.A. Branch — — — — —
VICTORIA

Corporations Law of Victoria, ss. 731,

732, 1733, 734. Precision Data

Holdings Ltd. v. Wills — — — —

Equal Opportunity Act 1984, ss. 17(1),
(5), 29(2)(b), 39(e)(ii). Waters
v. Public Transport Corporation —

Friendly Societies Act 1958, s. 14(3).
Independent Order of Odd Fellows
of Victoria v. Federal Commissioner
of Taxation

Supreme Court Rules, r. 36.01(4).
Bridge Shipping Pty. Ltd. v. Grand
Shipping S.A.

572

167

349

417



xii

Companies (Interpretation and Mis-

STATUTES JUDICIALLY CONSIDERED [1991-1992

WESTERN AUSTRALIA Companies (Western Australia) Code,
s. 229(4). Chew v. The Queen — 626
, S. 229(4). Edwards v. The

cellaneous Provisions) (Western Queen — — — — — — — — 653
Australia) Code, s. 38(1). Edwards Offenders Probation and Parole Act
v. The Queen ... — — — — — — 653 1963, s. 37A. The Queen v. Shrestha 48
CORRIGENDA
144 CL.R., page 673, headnote, fourth paragraph, line 1: For “incidence” read “incidents”.
148 &L.l}i, page iv, MEMORANDA: Reverse second entries for 1981, February 12 and
arch 10.
149 C.L.R., page 431, catchwords, line 8; page 690, first column, STAMP DUTY
(N.S.W.), line 13: Insert “73(2A)” after “65, 66”.
167 C.L.R., page 133, headnote, par. (3), line 2: For “with” read “within”.
168 C.L.R., page 527, line 13: For “their substance should not to be confounded . . .”
read “their substance should not be confounded . . .”.
171 C.L.R., page 684, second column, INTEREST: Insert “; Loss of use of money”
after “Damages for personal injury”.
173 C.L.R., page 133, line 6: For “Federal Commission” read “Federal Commissioner”.
173 C.L.R., page 195, last line: For “453” read “543”.

173

C.L.R., page 245, footnote (38): For “[1976]” read “[1967]".



TABLE OF CASES CITED IN JUDGMENTS

Note.—The page numbers are those of the pages where the case is cited in each report.
The numbers in brackets show the first footnote on each page containing the references

to the cases.

A

A.G.C. (Advances) Ltd. wv.
Federal Commissioner of Tax-
ation (1975) ..o,

AN.I. Corporation Ltd. v. Hat-
zimanolis (1991) 489 (40),

A.T.L. Ltd. v. Rolls (1980) ....

Adams v. Rau (1931)

Ah Toy v. Registrar of Com-
panies (1985)

Air Caledonie International v.
The Commonwealth (1988)

Albemarle Paper Co. v. Moody
(1975) 358 (18),

Alexander Mountain & Co.
(Suing as a Firm) v. Rumere
Ltd. (1948)

“Al Tawwab”, The (1991)

Amalgamated Society of Car-
penters and Joiners v. Haber-
field Pty. Ltd. (1907)

: 150 (66),

Anderson v. Commissioner of
Taxes (Vict.) (1937)

Anderson’s Pty. Ltd. v. Victoria
(1964)

Anisminic Ltd. v. Foreign Com-
pensation Commission (1969)

149 (59),

Apple Computer Inc. v. Com-
puter Edge Pty. Ltd. (1983)

Arton, In re [No. 2] (1896) ....

Attorney-General (Q.) v. At-
torney-General (Cth) (1915)

(N.Z.) v. Cooper (1974)

—— (Cth) v. Finch [No. 2]
(1984)

—— (Canada) v.
Carey Ltd. (1952)

—— (Hong Kong) v. Ip Chiu
(1980)

—— (N.S.W.) v. John Fairfax

................... T

& Sons Ltd. and Bacon
(1985) ..o 605 (32),
—— V. Milne (1914) ...

—— v. News Group News-
papers Ltd. (1987
—— (Eng.) v. Sorati (1969)
—— (Cth) v. The Queen
(1957) oo
—— v. Times Newspapers
(1974)

16 (31)
490 (41)
480 (18)
454 (14)
323 (6)
461 (37)
363 (28)

238
262

(20)
(75)

149
151
510
467

141
160

338
448

458
282

214
534
287

(60),
(67)

(28)
(47)

(37),
(77)

(24)
(83)

(28)
(14)

(49)
(66)
(18)
616
510

616
254

(60)
(30)

(60)
(49)

(29)
612 (42)

Australian Commonwealth Ship-
ping Board v. Federated Sea-
men’s Union of Australasia
(1925)

Australian Consolidated Press
Ltd. v. Uren (1967)

Australian Growth Resources
Corporation Pty. Ltd. v.
Van Reesema (1988)

Australian Iron & Steel Pty. Ltd.
v. Banovic (1989)

360 (25),

392 (45),

400 (49),

406 (55),

Australian Safeway Stores Pty.
Ltd. v. Zaluzna (1987) .....
Autodesk Inc. v. Dyason (1989)
342 (26),

B.P. Australia Ltd. v. Federal
Commissioner of Taxation
(1965) ..o,

Bacchus Marsh Concentrated
Milk Co. Ltd. (In ligq.) v.
Joseph Nathan & Co. Ltd.
(1919)

Baker v. Carr (1962)

—— v. Selden (1880)

Bank of N.S.W. v. United Bank
Officers’ Association and the
Court of Industrial Arbi-
tration (1921) ...l

Barton v. The Queen (1980) ....

598 (20),
605 (34),

Basto v. The Queen (1954) ...

Bath v. Alston Holdings Pty.
Ltd. (1988) ....ccooovvviee.

Baudoeuf v. Department of
Main Roads (1968) ............

Baxter v. New South Wales
Clickers’ Association (1909)

Beardmore Motors Ltd. v. Birch

Bros. (Properties) Ltd.
(1959) ... 240 (27),
Beckwith v. The Queen (1976)
632 (18),

Xiii

326

313
314

642

357
363
393
401
407

38

337

343

19

523

. 345

259
438
642

(12)

(68),
(69)

(31)



Xiv

Bensegger v. The Queen (1979)
Bergin v. Stack (1953)
Black-Clawson Ltd. v. Papier-
werke A.G. (1975)
Boehm v. Director of Public
Prosecutions (1990)
616 (59),

Boilermakers Case, The (Reg. v.
Kirby; Ex parte Boilermakers’
Society of Australia) (1956)

Box v. Federal Commissioner
of Taxation (1952) .............
542 (85),

Bread Manufacturers Ltd.,, Ex
parte; Re Truth and Sports-
man Ltd. (1937)

Brennan v. The King (1936) ....

British Imperial Oil Co. Ltd. v.
Federal Commissioner of
Taxation (1925) ...

Brooker v. Roszykiewcz (1963)

Brown v. Rezitis (1970)

Browns Transport Pty. Ltd. v.
Kropp (1958)

Bruce v. The Queen (1987) ...

119 (67),

Brunton v. Commissioner of
Stamp Duties (1913)

Buchanan v. The Common-
wealth (1913)

Bugmy v. The Queen62(1990)

)

Burston v. Melbourne and
Metropolitan Tramways
Board (1948) ................

Byrne v. Baker (1964)

(o}
Cameron v. Holte (1980)

Canadian Pacific Tobacco Co.

Ltd. v. Stapleton (1952)
Cape Brandy Syndicate v. In-
land Revenue Commissioners
(1921)
Caralis v. Smyth (1988)
Carver v. Attorney-General
(N.S.W.) (1987)
Castlemaine Tooheys Ltd. v.
South Australia (1990)
364 (32),

Cecil Bros. Pty. Ltd. v. Federal
Commissioner of Taxation
(1964) ..o,
Central Insurance Co. Ltd. v.
Seacalf Shipping Corporation

(The “Aiolos”) (1983) ...
250 (46),
Chamberlain v. The Queen

[No. 1] (1983)

CASES CITED

58
643

535
600
623
300
312
520
543

612
646

312

41
164
467
107
126

643
282
539
582
598
358
408

18

243
257

(35)
(35)

(67)
(23),
(68)
(29),
(60)
(45),
(90)

(42)
(42)

(60)
(32)
1)
(45)
(51),
(78)
(29)

(17)

(35)
(13)
(79)
(35)
(20)
(19),
(58)
(36)
(33),
(61)
(15)

Chandler v. Director of Public
Prosecutions (1964)
Chard v. Wallis (1988)
Charles Moore & Co. (W.A))
Pty. Ltd. v. Federal Commis-
sioner of Taxation (1956) ...
Charles R. Davidson & Co. v.
M’Robb (1918)

Chew v. The Queen (1991) ...
v. (1992)
Civil & Civic Pty. Ltd. v. St.
Martins Centre Pty. Ltd.
(1989) .o
Clancy v. Butchers’ Shop Em-
ployes Union (1904) ...
Clarke v. Eley (I.M.I.) Kynoch
Ltd. (1983) ..o,
Clarkson v. Director of Public
Prosecutions (1985)
—_—. (1990)
Clinch v. <Commissioner
Police (1984)
Cobiac v. Liddy (1969)
Cockle v. Isaksen (1957)
Coco v. Shaw (1991) ...
Coldham, Re; Ex parte Brideson

(1989) ... 136 (29),
——, Re; Ex parte [No. 2]
(1990) ..o
162 (82),

Cole v. Whitfield (1988) ........
364 (32),

Coles & Co. Ltd. v. Retail Trade
Industrial Tribunal (1986) ...
Collins v. Charles Marshall Pty.
Ltd. (1955) 215 (52),
Commonwealth, The v. Butler
(1958)
—— v. Lyon (1979)

—— V. Oliver (1962) ............
482 (23),
—— V. Verwayen (1990)

Computer Edge Pty. Ltd. v.
Apple Computer Inc. (1986)
338 (21),

Consolidated Press Ltd. v. Aus-
tralian Journalists’ Association
(1947) o
Cooper Brookes (Wollongong)
Pty. Ltd. v. Federal Com-
missioner of Taxation (1981)

Cordwell v. Carley (1985) ......
Corporate Affairs Commission v.

Papoulias (1990) ..................
—— (N.S.W.) v. Yuill (1991)
Coulter v. The Queen (1988)

Coulton v. Holcombe (1986) ...
Cram, Re; Ex parte Newcastle
Wallsend Coal Co. Pty. Ltd.
(1987) 188 (7),

657

273
160
406

32
623

412

216
329

159

138
163
358
458

281
216

541
480
481
480
487
550
551

335
342

299

535
536
586

642
535
217
218

39

189

[1991-1992



173 C.LR.]

D

Damjanovic & Sons Pty. Ltd. v.
The Commonwealth (1968)
Danvers v. Commissioner for
Railways (N.S.W.) (1969) ....
481 (20),

Davern v. Messel (1984)
Davidson (Charles R.) & Co. v.
M’Robb (1918)

Davies v. Elsby Bros. Ltd.
(1960) ..o 236 (16),
249 (40),

258 (67),

Davies and Cody v. The King
(1937) .o 562 (24),

Deakin v. The Queen (1984) ...

Dennis v. Watt (1943)
Dickenson v. Federal Commis-
sioner of Taxation (1958) ....
Driclad Pty. Ltd. v. Federal
Commissioner of Taxation
(1968)
Duff v. The Queen (1979)
Dyason v. Autodesk Inc. (1990)
Dymond, Re (1959)

Earl (Humphrey) Ltd. wv.

Speechley (1951)
: 487 (34),

Edelsten v. Ward [No. 2] (1988)
Education, Director-General of
v. Breen (1982)
Eggins v. Brooms Head Bowling
and Recreational Club (1986)
Estate and Trust Agencies
(1927) Ltd. v. Singapore Im-
provement Trust (1937)
Evans Constructions Co. Ltd. v.

Charrington & Co. Ltd.
(1983) ..o 241 (28),
250 (43),

F

Fairfax v. Federal Commissioner
of Taxation (1965)
Farbenfabriken Bayer Aktien-
gesellschaft v. Bayer Pharma
Pty. Ltd. (1959)
Favelle Mort Ltd. v. Murray
(1976)

Federated Miscellaneous
Workers Union of Australia,
Re (1974) 162 (84),
Feil v. Commissioner of Cor-
porate Affairs (1991)
Fencott v. Muller (1983)
317 (80),

CASES CITED

324
616
337
460

479
489

31 (21)
401

39
144

242
256
257

468 (50)

313
480

(65)
(18)

163 (89)
642 (30)
316 (76),
550 (4)

Fermanis v. Cheshire Holdings
Pty. Ltd. (1990)
Finance Facilities Pty. Ltd. v.
Federal Commissioner of Tax-

ation (1971) ...... 137 (30),
Fisher v. Fisher (1986) ............
310 (55),

Flavel v. Roget (1990)
Fletcher v. Federal Commis-
sioner of Taxation (1988) ...

(1990)
Forbes v. New South Wales
Trotting Club Ltd. (1979) ....

527 (62),

Ford v. Ford (1947) ..............
v. Kettle (1882) .............
Foreign Affairs and Trade,
Secretary, Department of v.
Styles (1989)
Fouche v. Superannuation Fund
Board (1952)
Francis v. Cockrell (1870) ......
Free Church of Scotland v.
Overtoun (Lord) (1904) ...

—_— V.

G

General Motors-Holden’s Pty.
Ltd. v. Moularas (1964) ...
George v. Federal Commis-
sioner of Taxation (1952) ...
Geraghty v. Minter (1979)

Gerhardy v. Brown (1985)
Gibbon v. Fitzmaurice (1986)
Gilson v. The Queen (1991) ...
Giorgianni v. The Queen (1985)

Goward v. The Commonwealth
(1957)
Grain Elevators Board (Vict.)
v. Dunmunkle Corporation
(1946)
Grassby v. The Queen (1989)

Griggs v. Duke Power Co.
(1971) ... 357 (16),
363 (27),

Gronow v. Gronow (1979)
Grove v. Flavel (1986)

H

Hackshaw v. Shaw (1984)
Hall v. The Queen (1971) ......
Hallstroms Pty. Ltd. v. Federal
Commissioner of Taxation
(1946)
Hammond v. Hutt Valley &
Bays Milk Board (1958)

XV

273 (22)

157 (75)
300 (30),
320 (91),
325 (10)
641 (28)

39

358
523
542

582
126
579
662

485

539
110

358
392
410
139
640
647

38
106



Xvi

Hammond v. The Commonwealth
(1982)

Hampson v. Department of
Education and Science (1991)
388 (40),

v. Martin (1981)
Harding v. Federal Commis-
sioner of Taxation (1917) ...
Harlowe’s Nominees Pty. Ltd. v.
Woodside (Lakes Entrance)
0Oil Co. N.L. (1968)
Harmer v. Federal Commis-
sioner of Taxation (1989) ....
Harris v. The Queen (1988) ...
Harstoff v. Allen (1967)
Health, Department of v. Aru-
mugam (1988)
Hebburn Ltd., Ex parte;
Kearsley Shire Council
(1947) ..o 144 (43),
He Kaw Teh v. The Queen
(1985) 581 (33),

Hematite Petroleum Pty. Ltd.
v. Victoria (1983)
Henderson v. Commissioner of
Railways (W.A.) (1937)
481 (19),

488 (38),

Hepples v. Federal Commis-
sioner of Taxation (1990) ...
523 (49),

526 (61),

541 (82),

547 (97),

Herbert Morris Ltd. v. Saxelby
(1916) ..o
Hill v. Baxter (1958) ...............
Hinch v.  Attorney-General
(Vict.) (1987) .ooovviee.
603 (26),

606 (37),

611 (41),

613 (45),

619 (64),

Hockey v. Yelland (1984) ...
160 (79),

Hocking v. Bell (1945) .........
42 (33),

v. (1947)
Hollinrake v. Truswell (1894)
Holmes v. Angwin (1906)
—— v. Permanent Trustee Co.
of New South Wales Ltd.
(1932)
Hornibrook (M. R.) (Pty.) Ltd.
v. Federal Commissioner of
Taxation (1939)
House v. The King (1936) ...
139 (33),
156 (74),
163 (86),

CASES CITED

106 (46)
368 (33),
389 (41)
586 (43)

456 (18)

641 (24)

270 (15)
127 (84)
259 (71)

359 (21)

159

582
643

453

479
487
490

522
524
534
545

(76)

(35),
(35)

(10)

(62)

261 (74)

454 (15)
61 (46),
146 (52),
162 (85),
600 (24)

Houssein v. Under Secretary of
Industrial Relations and Tech-
nology (N.S.W.) (1982)

149 (57),

Hubbard Assoc. v. Attorney-
General (Vict.) (1976)
Huddart, Parker & Co. Pty. Ltd.
v. Moorehead (1909)

Hughes and Vale Pty. Ltd. v.
New South Wales (1953) ...
Humphrey Earl Ltd. V.
Speechley (1951) ...
) 487 (34),
Hunter Douglas Australia Pty.
Ltd. v. Perma Blinds (1970)

I

Iddon & Crocker v. The Queen
(1987) oo
Independent Order of Odd
Fellows of Victoria v. Federal
Commissioner of Taxation
(1990) oo
Inland Revenue, Commissioners
of v. Angus (1889)
—— v. Duke of Westminster
(1936) .o,
—— v. Muller & Co.’s Mar-
garine Ltd. (1901)

523 (52),

J

J. Robertson & Co. Ltd. (In
lig.) v. Ferguson Trans-
formers Pty. Ltd. (1970) ...

249 (42),

JRL., Re; Ex parte C.J.L.

(1986)

Jacka v. Lewis (1944) ...
Jacoby v. Whitmore (1883) ...
520 (45),

Jago v. District Court (N.S.W.)
(1989) ... 229 (18),
599 (22),

James v. Eastleigh Council
(1990) ...
Jefiree v. National Companies
and Securities Commission
(1990) .o
Jennings Construction Ltd. v.
Burgundy Royale Investments
Pty. Ltd. (No. 1) (1986) ....
Joanna Borchard, The (1988)
John v. Federal Commissioner
of Taxation (1989) ... .
17 (32),
Johnson v. The Queen (1976)

141
150
165
254

161
314

328

479
489

468

62

423
505
510

519
542
543

239
255

86
299
312
505
543

598
605
615

361
640
31
262
16

327
225

' [1991-1992

(38),
(61),
%94)
(49)

(80),
(71)

(16)

(12),
(39)

(49)

(49)

(%)
(19)
27)
(41),

(83),
(89)

(20),
(33),
(54)

(26)
(22)
(20)
7)
(31),

(15)
(14)



173 CL.R]

Jones v. Spencer (1897)
Judiciary and Navigation Acts,
In re (1921)

303 (39),
316 (78),

K

Kamarooka Gold Mining Co.
N.L. v. Kerr (1908)
Kavanagh v. The Common-
wealth (1960) ......................

Kelleher v. The Queen (1974)
562 (23),

Kennedy v. Lee (1817) ..........
Ketteman v. Hansel Properties
Ltd. (1987)
Key v. Commissioner for Rail-
ways (1941) ...
Killick v. The Queen (1981) ...
King v. The Queen (1986)
106 (48),

Kinsela v. Russell Kinsela Pty.
Ltd. (1986) .....c.cocvcvvvvennn.
Kirby (Inspector of Taxes) v.
Thorn E.M.I. Plc. (1988) ....
503 (15),

527 (63),

Klinker Knitting Mills Pty. Ltd.
v. L’Union Fire Accident and
General Insurance Co. Ltd.
(1937)

L
LN.C. Industries Ltd. wv.
B.M.W. (Australia) Ltd.
(1983) .o

Labour Relations Board of Sas-
katchewan v. John East Iron
Works Ltd. (1949)

Liff v. Peasley (1980)
Livesey v. New South Wales Bar
Association (1983) ...
Lloyd Steel Co. (Aust.) Pty.
Ltd. v. Jade Shipping S.A.
(1985) 242 (31),
258 (63),

Lotus Development Corporation
v. Paperback Software Inter-
national (1990) ...
Love V. Attorney-General
(NS.W.) (1990)
Lunney v. Commissioner of
Taxation (1958)
Lynch v. Keddell (1985) ..........
[No. 2] (1990)

_—V.

CASES CITED

302
314
321
322

215

479
488
561
567
520

236

38
108
100
590
647
502

506
549

30 (17)

93 (20)

87
314
236

85
250
262
345 (31)
312 (60)

17 (32)

259 (72)
259 (73)

M

M. R. Hornibrook (Pty.) Ltd.
v. Federal Commissioner of
Taxation (1939) ...

Mabro v. Eagle Star and British
Dominions Insurance Co. Ltd.
(1932)

McBride v. Sandland [No. 2]
(1918)

—— v. The Queen (1966) ...

579 (23),
587 (47),

MacCormick v. Federal Com-
missioner of Taxation (1984)

McDonnell Douglas Corp. v.
Green (1973)

Mclnnis v. The Queen (1979)

Maclenan v. Segar (1917)

McNamara v. Flavel (1988) ...
MacPherson v. The Queen
(1981) .o
McQuaid v. Anderton (1981)
McQuillan, Ex parte (1932) ...
Magna Alloys & Research Pty.
Ltd. v. Federal Commissioner
of Taxation (1980) ...
Marchesi v. Barnes (1970) ......
Mason v. Social Welfare
Department (1974) ...............
Matthews v. Chicory Marketing
Board (Vict.) (1938)
462 (38),

Maxwell v. Director of Public
Prosecutions (1935) ...
Medical Board of Victoria v.
Meyer (1937) ..ooooiiveenn..
Metropolitan Railway Co. v.
Wright (1886) .........c..ococoo.....
42 (35),

Mikasa (N.S.W.) Pty. Ltd. v.
Festival Stores (1972) ...
Miller v. TCN Channel Nine
Pty. Ltd. (1986) .................
Mitchell v. Harris Engineering
Co. Ltd. (1967) ....................
245 (38),

Moller v. Roy (1975) .............
Moore (Charles) & Co. (W.A.)
Pty. Ltd. v. Federal Commis-
sioner of Taxation (1956) ....
Morawski v. State Rail Author-
ity (1988) ..o,
Morgan v. Flavel (1983) ...
Morris v. The Queen (1987) ...
Morris ~ (Herbert) Ltd. v.
Saxelby (1916) ...
Mountain (Alexander) & - Co.
(Suing as a Firm) v. Rumere
Ltd. (1948) ..o,
Mraz v. The Queen (1955) ...

Munday v. The Queen (1984)

xvii

454 (15)

236 (15)
30 (18)
578 (18),
585
588

469

17 (34)
(25)

(18)
(11),
(39),
(47)
(29)
313 (67)

41 (32),
46 (45)

192 (17)
550 (5)
244 (35),
256 (57)
214 (49)
17 (32)
39 (30)
641 (27)
218 (61)
520 (46)
238 (20)
130 (95),

658 (12)
614 (53)



xviii

Murphy v. Farmer (1988)
642 (34),
—— V. The Queen (1989)
613 (50),

N

Nall (Robert G.) Ltd. w.
Federal Commissioner of Tax-
ation (1937)

Narain v. Director of Public
Prosecutions (1987)

National Mutual Insurance Co.
v. Tidewater Transfer Co.
(1949)

Navy, Minister for the v. Rae
(1945)

Nesbitt Fruit Products Inc. v.

Wallace (1936) ................
Nevill (W.) & Co. Ltd. wv.
Federal Commissioner of

Taxation (1937) ..................
New South Wales v. The
Commonwealth (The Wheat
Case) (1915)
Niemann v. Electronic Indus-

tries Ltd. (1978) ......cccooevee.
Nokes v. Doncaster Amal-
gamated Collieries Ltd.
(1940) ..o

Norwest Refrigeration Services
Pty. Ltd. v. Bain Dawes
(W.A.) Pty. Ltd. (1984) ...

o

Official Receiver in Bankruptcy
v. Schultz (1990)
O’Grady v. Northern Queens-
land Co. Ltd. (1990)

Ontario Human Rights Com-
mission v. Simpsons-Sears Ltd.
(1985) 358 (18),

Ord Forrest Pty. Ltd. v. Federal
Commissioner of Taxation
(1974) o

O’Reilly v. Mackman (1983)

Ormond Investment Co. v. Betts

(1928) oo,
Osborne v. The Commonwealth
(1911) ... 457 (25),

O’Toole v. Charles David Pty.
Ltd. (1990) .ooooooveioveerirennn.
303 (40),

305 (46),

317 (84),

319 (89),

325 (11),

438
648
603
614

18
31

550
313
281

17

299
140

503

53

273

523
541

359

505
141

510

459
470

302
304
310
318
321
327

CASES CITED

(43),
(45)
(27),
(51)

37)
(19)

3)
(65)
(12)

(34)

27)
(35)

(16)

(20)

(20)

(53),
(81)

(22)

P

Packer v. Peacock (1912) .......
Papatonakis v. Australian Tele-
communications Commission
(1985) i,
Park v. Peach (1967) ................
Parkin v. James (1905) ............
212 (39),

Partington v. Attorney-General
(1869) ..o
Parton v. Milk Board (Vict.)
(1949)
Paterson v. Martin (1966)
Peery v. Coffman (1964)
Penfolds Wines Ltd. v. Elliott
(1946) 550 (3),
People, The (Attorney-General)
v. Casey [No. 2] (1963) ......
Philip Morris Ltd. v. Commis-
sioner of Business Franchises
(Vict.) (1989) ...

Phillips v. Martin (1890) ........
Poulos v. Waltons Stores (Inter-

state) Ltd. (1986) ...
Power v. The Queen (1974) ....

President of India v. Moor Line

Ltd. [No. 2] (1958) ...............
Proudman v. Dayman (1941)
Purvis v. Hogg (1969)

Q

Qantas Airways Ltd. v. Kirkland
(1980)
Queensland v. The Common-
wealth (1977)

Queen Victoria Memorial Hos-
pital v. Thornton (1953) ...

R

Reg. v. Adams (1935) .........
632 (18),

—— v. Ali Ali (1981)

v. Allen (1984)

565 (27),

—— V. Australian Stevedoring
Industry Board; Ex parte Mel-
bourne Stevedormg Co. Pty
Ltd. (1953) ............
— v. Aziz (1982)
v. Bartels (1986)
565 (28),

v. Bateman (1845)
v. Beard (1837) ...........
v. Beardsall (1859)
v. Beljajev (1984)

[1991-1992

611 (40)

38 (25)
482 (24)
211 (36),
213 (44),
214 (48)

510 (26)

453 (9)
127 (81)
281 (10)

551 (6)
567 (30)

453
467
41

93
62
69

317
581
643
586

(10),
(44)
(32)
(20)
(50),
(69)

(82)

480

328
550

315

(18)
(18),
3)

(75)



173 C.L.R/]

Reg. v Benz (1989)

. Bigeni (1990)
. Binder (1990)

v. Birks (1990)

v. Blacktopp (1988)
v. Blenkinsop (1848)
v. Birmingham City
Council; Ex parte
Commission
359 (23),

<<

IIH [

Opportumties
(1989)

127 (85),

and Chaney
59 (39),
Bruce

v. Breuer

(1986)

—— v. Brown
(1931)

v. Bruce (1988) ...

121 (73),

. Burchielli (1981)

. Buttsworth (1983)

. Chapman (1971) ...

. Chi Sun Tsui (1985)

. Clark (1946)

. Coldham; Ex
Australian Workers’
(1983)

—— v. Commonwealth Concil-
1at10n and Arbitration Com-
mission; Ex parte Australian
Workers’ Union (1957)

—— v. Commonwealth Court
of Conciliation and Arbitra-
tion; Ex parte Barrett (1945)

parte
Union

<<dd<<e<

H111 Pty Co Ltd. (1909) .
——v. Connell; Ex parte
Hetton Bellbird  Collieries
Ltd. (1944) ......ccooviiiii,
v. Coombs (1983)
v. Coventry (1938)
578 (17),
582 (36),
v. Darby (1982)
v. Dargin (1988)
v. David (1931)
v. David Syme & Co. Ltd.
(1982)
—— v. Davies (1974)

1

—— v. Davies and Cody
[No. 2] (1937)
—— v. Davis (1959)

——— v. Davison (1954) ........
314 (73),

Equal .

CASES CITED

360
401

144

(90)

(20),
(14)

(72)

(48),
(76)
(75)
(16),
(22),
(44)
(16)
(63)
(15)

(32)
(47),
(50)

(17)
(37),
(71)
(10)

189 ,
315 (74),
316 (77)

v. Dayman (1857)
v. De-Cressac (1985)
567 (31),

v. Dickson (198?)
6.

v. Dodge (1972‘)1

_ v Domican [No. 3

(1990) ...

60 (10),

v. Drake-Brockman; Ex
parte Northern Colliery Pro-
prietors Association (1946)

—— v. Dunn (1765)

—— v. Dunphy; Ex parte
Maynes (1978) ..o

tralia; Ex parte W.A. National
Football League (1979)

v. Fellowes (1987)
v. Finn (1988)

—— v. Forbes (1835)
—— v. Foster (1955)
121 (74),

<

. Fraser (1989)
121 (73),
. Gallagher (1987)
. Gaunt (1964)
. George (1987)
. Gerard (1948)
. Gilbert (1977)

<<<d<<

. Goddard (1861)
. Goode (1970)
. Gosney (1971)

lll

Gray; Ex parte Marsh
(1985) 141 (39),
v. Griffiths (1858)

—— V. Grills (1910) ...............
—— v. Haidley and Alford
(1984) oo,

—— v. Harris (1834) ............

v. Hartshorn (1853) ...

433 (30),

444 (60),

—— v. Haskett (1975) ...........
—— v. Hawkeswood (1783)

—— v. Hegarty; Ex parte Clty

of Salisbury (1981)

v. Hill (1953)
v. Hoare (1966)
v. Hubbert (1975)
v. Hull (1969)
v. Hyman & French

151
562
568
562

569

430
441
447

564
565

550
436
446

143
568
571

153
164
100
562
569
432
100
127
128

100
127
614
565
604
121
100

Xix

(68)
(19),
(35)
(20),
(39)




XX

Reg. v. Industrial Commission
of South Australia; Ex parte
Adelaide Milk Supply Co-
operative Ltd. [No. 2] (1978)

—— v. ——; Ex parte Minda
Home Incorporated (1975)
151 (69),

—— v. Ireland (1970)
—— v. Kirby; Ex parte Boiler-
makers’ Society of Australia
(The Boilermakers Case)
(1956) 300 (29),
v. Kroon (1990)
581 (31),

v. Lavey (1850) ...
v. Lee (1950)

||

595 (12),

v. Littleboy (1934)

104 (38),

: 127 (83),

v. London County Coun-

cil; Re The Empire Theatre

(1894)

. Lovegrove (1983)

. Lowery [No. 3] (1972)

. Macaulay (1969)

. MacDonagh (1974) ...
McNamara (1987)

121 (72),
. Malik (1968) ............
Manh (1983)
. Marshall (1804)
. Martin (1879)

and Ford
. Melville (1956) ...
. Mesdaghi (1979)
. Millward (1985)

. Milton (1866)
. Minister of Health

)
. Mitchell (1847)
. Moah (1858)
. More (1987)

. Morgan (1980)

. Murdoch (1987)
. Naylor (1933)

<< <=

<<<<

[T T

Matthews

~
—
o
-

'

<< <<

—~
—
o
<< <dW<a <
o

<

< <

v. Norfolk County Coun-

CASES

151

142
165
127

cil (1891) ... 468
v. Oakwell (1978) ......... 569
—— Vv. O’Connor (1980) ...... 581
587
—— v. Pacini (1956) ........... 605
—— v. Paivinen (1985) ......... 62
——— v. Parish (1837) ......... 432
—— v. Parkes (1976) ......... 107
—— v. Parkes and Brown
(A797) o, 445
—— v. Parkinson (1896) ........ 445

(70)

(41),
(92)
(80)

(60)
(19),
(40),
(46)
(47)
(74),
(63)
(31),

(89)

CITED [1991-1992
—— v. Patel (1944) ... 282 (14)
—— v. Raviraj (1986) ......... 107 (51)
—— v. Reardon (1965) ........ 446 (73)
—— v. Riche (1977) .......... 57 (28)
—— v. Riley (1896) ............ 447 (77)
—— v. Ritson (1869) ......... 430 (13),
435 (39), 445 (65),
447 (77), 448 (81)
—— V. Roberts (1886) ............ 430 (13),
442 (57)
_. (1964) ............. 586 (43)
—— v. Robinson (1977) ... 123 (77)
v. Ross-Jones; Ex parte
Green (1984) ... 164 (90)
v. Ryan (1964) ... 100 (32),
104 (40), 119 (68),
128 (92)
—— v. Sadaraka (1981) ... 100 (33),
104 (42), 110 (64),
121 (73), 127 (86),
© 128 (89)
—— v. Sharman (1854) ... 431 (21),
442 (57)
—— v. Shrestha (1991) .. 600 (24)
—— v. Snow (1915) ... 320 (90)
—— V. Spurge (1961) ... 583 (38)
—— v. Storey (1978) ... 658 (10)
—— v. Sutton (1970) .......... 567 (30)
—— v. Tait (1979) ... 66 (65)
—— v. Thomson Newspapers
Ltd. (1968) ......ccocviviini, 606 (35)
—— v. Toohey; Ex parte
Northern Land Council
(1981) oo 144 (44)
v. Toshack (1849) ....... 431 (21),
442 (57), 445 (67)
—— v. Trade Practices Tri-
bunal; Ex parte Tasmanian
Breweries Pty. Ltd. (1970) 191 (15),
192 (16)
v. Traino (1987) .......... 308 (47),
309 (52)
—— v. Turnbull (1977) ... 561 (18),
567 (30)
—— v. Twist (1954) ... 121 (73),
127 (84), 128 (89)
—— V. Vaitos (1981) ............. 614 (52)
—— v. Vincec (1990) .............. 568 (34)
—— v. Von Einem (1991) ... 603 (27),
616 (60)
_— v. Ward (1727) ................ 431 (20)
—— V. War Pensions Entitle-
ment Appeal Tribunal (1933) 144 (47)
v. Watson; Ex parte Arm-
strong (1976) ................... 86 (14)
v. Watt (1988) ... 62 (55)
v. Weaver (1931) ........ 595 (15)
— v. Wells (1939) ... 430 (17),
447 (77)
—— V. Weng Keong Chan
(1989) ., 54 (22)
—— v. Wilkes (1948) ... 590 (50)
—— v. Wright (1980) ......... 100 (33),
104 (41), 121 (73)



173 CL.R]

Reg. v. Zaharoudis and Salihos
(1986) 58 (37),
Rex v. Bollard (1772) .............
v. Taft (1777)
Racal Communications Ltd., In
re (1981) oo,
Railways, Commissioner for
(N.SW.) v. Locke (1970)
—— v. Small (1955)
Rainbow Spray Irrigation Pty.
Ltd. v. Hoette (1963)

Ranger Uranium Mines Pty.
Ltd., Re; Ex parte Federated
Miscellaneous Workers’ Union
of Australia (1987)

Red Wing Malting Co. v. Will-
cuts (1926)

Rees v. Kratzmann (1965)

Reid (Junior) v. The Queen
(1990) 562 (20),

Resch v. Federal Commissioner
of Taxation (1942) ...
457 (24),

Robert G. Nall Ltd. v. Federal
Commissioner of Taxation
(1937)

Robertson (J.) & Co. Ltd. (In
lig.) v. Ferguson Trans-
formers Pty. Ltd. (1970) ......

249 (42),

Roddy v. Perry [No. 2] (1957)

Ronpibon Tin N.L. and Tong-
kah Compound N.L. w.

Federal ‘Commissioner of

Taxation (1949) ...

17 (32),

Ryan v. The Queen (1967) ...
S

Saffron v. The Queen (1953)

301 (32),

310 (57),

322 (99),

Sagnata Investments Ltd. v.

Norwich Corporation (1971)
Sankey v. Whitlam (1977)
Saraswati v. The Queen (1991)
Saskatchewan Human Rights

Commission and Canadian
Odeon Theatres Ltd., Re
(1985) i "

Scott v. Cawsey (1907) ...
- Seal v. Claridge (1881) ...........
Second Fringe Benefits Tax Case
(State Chamber of Commerce
and Industry v. The Common-
wealth) (1987)

Shanks v. Shanks (1942)

CASES CITED

59
445
445
141

164
47

239
249

189

. 542

106
107

567
569

456

460
469

18

239
255

(38)

(8)

(88)
(46),
(53)

(31),
(40)

(18),

(33),
(54)

37)

411 (61)

456
471
524

(54)

(26)
(43)
(31)

(22),
(56)
(55)

Sharpe v. Birch (1881)
Shaw v. The Queen (1952) ...
Shell Co. of Australia Ltd. v.
Federal Commissioner of Tax-
ation (1930)
Shepherd v. Felt and Textiles
of Australia Ltd. (1931)
Simpson v. Peat (1952)
Smith v. Mann (1932)
317 (82),

v. The Queen (1990) ...
Solicitor, In re a (1945)
Sorby v. The Commonwealth
(1983)
South East Asia Fire Bricks Sdn.
Bhd. v. Non-Metallic Mineral
Products Manufacturing Em-
ployees Union (1981)
Stack v. Coast Securities (No. 9)
Pty. Ltd. (1983)
State v. Gherkin (1847)

State Chamber of Commerce
and Industry v. The Common-
wealth (Second Fringe Bene-
fits Tax Case) (1987) ........

State ex rel. Preissler v. Dostert
(1979)

Steele v. Defence Forces Retire-
ment Benefits Board (1955)

Stepney Borough Council v.
Joffe (1949)

Stock v. Frank Jones (Tipton)
Ltd. (1978)

Street v. Queensland Bar Asso-
ciation (1989) ...

359 (22),

Stuart v. The Queen (1974) ...
Styles v. Secretary, Department
of Foreign Affairs and Trade
(1989)
Swiss Aluminium Australia Ltd.
v. Federal Commissioner of
Taxation (1987)

310 (56),

T

Taxation, Federal Commissioner
of v. Cooling (1990)
507 (23),

525 (58),

538 (78),

—— v. Foxwood (Tolga) Pty.
Ltd. (1981) ....oocoveiii,
Taxation, Deputy Commissioner
of v. Hankin (1959)
—— v. Harmer (1990)

—— v. Ilbery (1981)
v. J. Walter Thompson
(Aust.) Pty. Ltd. (1944)

410
106

141

550
432
441

456
471

281
312
138
536
357

364
309

383

300
320
325

506
509
537
546
547

19
460
269
270

17

313

xxi

(31)
(55)

(65)

(47)
(17)
(30),
(91)
(22)
(60)

(46)

(40)

(4)
(26),
(52)

(22),
(56)

(11)
(60)
(32)
(71)
(15),

(32)
(53)

39)

(30),
1),
©))

(21),
(25),
(73),
(94),
(95)

(38)
(35)
(13),
(16)
(34)

(66)



XXii

Taxation, Deputy Commissioner
of v. Munro (1926)
312 (62),

v. Myer Emporium Ltd.
[No. 1] (1986)
—— v. Riverside Road Lodge
Pty. Ltd. (In lig.) (1990) ...

v. St. Helens Farm
(A.C.T.) Pty. Ltd. (1981) ....
—— v. South Australian Bat-
tery Makers Pty. Ltd. (1978)
v. Totalisator Administra-
tion Board (Q.) (1990)

—— V. Totledge Pty. Ltd.

(1982) .o,
v. Whiting (1943)
v. Williamson (1943)

v. Woite (1982)
Taxes, Commissioner of (Q.) v.
Camphin (1937) ..............
_Taylor v. Federal Commissioner
of Taxation (1970)
Teys Bros. (Beenleigh) Pty. Ltd.
v. AN.L. Cargo Operations
Pty. Ltd. (1990)

Thistle
(1989
Thomas v. McEather (1920) ...
Thompson v. Hodder (1989) ....
Totledge Pty. Ltd. v. Federal

Commissioner of Taxation
(1980)
Townsend v. Jarman (1900) ...
520 (45),
Trainer v. The King (1906) ...
Tuck & Sons v. Priester (1887)
Tuckiar v. The King (1934) ....
617 (61),
Turberville v. Stampe (1697) ....

McAlpine

Hotels v.
)

U

Umina Beach Bowling Club v.
Ryan (1984)
United States .
(1961)
Ure v. Federal Commissioner
of Taxation (1981)

'v.”" Fruchauf

\4

Van Den Hoek v. The Queen
(1986)
Veen v. The Queen [No. 2]
(1988)
Victoria v. Australian Building
Construction Employees’ and
Builders Labourers’ Feder-
ation (1982) ..........c.cccevee

19
313

30

16
17

244
258

262
93

271 (

525
126
438
598
624
488

401
318

17
19

225
61

CASES CITED

(39),
(65)

(16)

(31),
(32)

(18)
(34)

(13),
(46)

(17)

(52)
(88)

(32),
(39)

(14)
(44)

(42)

Victorian Stevedoring and
General Contracting Co. Pty.
Ltd. and Meakes v. Dignan
(1931) .. o,

Victoria Park Racing and Re-
creation Grounds Co. Ltd. v.
Taylor (1937) ....ccocccovveiii.

Vines v. Djordjevitch (1955) ...

Voli v. Inglewood Shire Coun-
cil (1963) 39 (26),

w

W. Nevill & Co. Ltd. v. Federal
Commissioner of Taxation
(1937)

Ward v. The Queen (1972) ...

Wards Cove Packing Co. Inc.

v. Atonio (1989) ...
Water Board v. Moustakas
(1988) oo,

Waterhouse v. Deputy Federal
Commissioner of Land Tax,
S.AA. (1914) ...,

Watson v. Federal ‘Commis-
sioner of Taxation (1953) ....

v. George (1953)

40 (31),

Waugh v. Kippen (1986)

Webb v. Hanlon (1939)
Weldon v. Neal (1887) ............
Welham v. Director of Public
Prosecutions - (1961) ............
440 (51),

Western Australia v. Hamersley
Iron Pty. Ltd. [No. 1] (1969)
Western  Australian  Trustee
Executor & Agency Co. Ltd.
v. Commissioner of State
Taxation (W.A.) (1980) ...
Wheat Case, The (New South
Wales v. The Commonwealth)
(1915) e
Whelan Associates v. Jaslow
Dental Laboratory (1986) ....
Whitehouse v. Carlton Hotel
Pty. Ltd. (1987) ......cccoevn..
641 (24),

Whittam v. W. J. Daniel & Co.
Ltd. (1962)

249 (39),
Whittingham v. Commissioner
of Railways (W.A.) (1931)

Widgee Shire Council v. Bonney
(1907) oo
Wilde v. The Queen (1988) ...
Wilson v. <Church [No.
(1879) o

53
347
411

44

17
649

511

299
345

640
650

239
255

478
487

649
658

[1991-1992

(20)
(32)
(61)
(40)

(33)

27)
(29)

(21),
(50)

(24),
(53)

(10),
(33)

(48)
11

17)



173 CL.R]

Windsor, Ex parte (1865) ........
435 (39),
438 (44),

Wollongong University v. Met-
wally [No. 2] (1985) ...........
Woolmington v. Director of
Public Prosecutions (1935) ...
Woon v. The Queen (1964) ....
116 (66),

Works, Minister for (W.A.) v.
Civil and Civic Pty. Ltd.
(1967) oo,

317 (81),
324 (8),

CASES CITED

430 (12),
436 (40),
441 (54),
445 (61)

39 (29)

129 (94)
107 (54),
122 (76),
126 (79)

300 (30),
320 (91),
328 (20)

Wright v. Frisina (1983)

Yates v. Wilson (1989)
Yirrell v. Yirrell (1939)
Yorke v. Lucas (1985)

Yule v. Junek (1978)

Zieztsch, Ex parte;
)

xxiii

647 (44)

329 (22)
164 (90)
657 (8),
662 (13)
300 (30),
320 (91)



