
1998-1999

THE

COMMONWEALTH

LAW REPORTS

CASES DETERMINED IN THE

HIGH COURT OF AUSTRALIA

EDITOR

J D MERRALLS, AM, QC

VOLUME 195

LBC INFORMATION SERVICES

1999



REPORTERS

D J BATT
M Y BEARMAN

C M CALEO
G S CLARKE

P D CRUTCHFIELD
J D ELLIOTT

G B JOHNSTON
S G E MCLEISH
M K MOSHINSKY

J E RICHARDS

Barristers-at-Law

PRODUCTION SUPERVISOR

CAROLYN MAY

Published in Sydney by
LBC Information Services

100 Harris Street, Pyrmont, NSW
560 Lonsdale Street, Melbourne, Vic

239 George Street, Brisbane, Queensland
77 St George’s Terrace, Perth, WA

ISSN 0069-7133

©1999 LBC Information Services a part of Thomson Legal & Regulatory Group
Asia Pacific Limited ACN 058 914 668

Typeset by LBC Information Services, Pyrmont, NSW
Printed by Ligare Pty Ltd, Riverwood, NSW



JUSTICES OF THE HIGH COURT OF AUSTRALIA

DURING THE CURRENCY OF THIS VOLUME

THE HONOURABLE SIR FRANCIS GERARD BRENNAN, AC, KBE
CHIEF JUSTICE (retired 21 May 1998)

THE HONOURABLE ANTHONY MURRAY GLEESON, AC, CHIEF
JUSTICE (appointed 22 May 1998)

THE HONOURABLE MARY GENEVIEVE GAUDRON

THE HONOURABLE MICHAEL HUDSON MCHUGH, AC

THE HONOURABLE WILLIAM MONTAGUE CHARLES GUMMOW,
AC

THE HONOURABLE MICHAEL DONALD KIRBY, AC, CMG

THE HONOURABLE KENNETH MADISON HAYNE

THE HONOURABLE IAN DAVID FRANCIS CALLINAN

ATTORNEY-GENERAL

THE HONOURABLE DARYL ROBERT WILLIAMS, AM, QC, MP



THIS PAGE IS A BLANK



The mode of citation of this volume of
the Commonwealth Law Reports will be as follows:

195 CLR

TABLE OF CASES REPORTED
IN THIS VOLUME

Australian Commercial Television Stations, Federation of;
Phonographic Performance Co of Australia Ltd v ........................... 158

Bachrach (HA) Pty Ltd v Queensland ...................................................... 547
Bathurst City Council v PWC Properties Pty Ltd .................................. 566

Chappel v Hart ............................................................................................. 232
Commonwealth; Kartinyeri v ...................................................................... 337

Egan v Willis ............................................................................................... 424

Fejo v Northern Territory ........................................................................... 96

Graham v The Queen .................................................................................. 606

Hart; Chappel v ............................................................................................ 232

JJT, Re; Ex p Victoria Legal Aid ............................................................ 184
Jackamarra v Krakouer ................................................................................ 516

Kartinyeri v Commonwealth ....................................................................... 337
Krakouer; Jackamarra v ............................................................................... 516

Lee v The Queen ........................................................................................ 594
Lowndes v The Queen ................................................................................ 665

Maritime Union of Australia; Patrick Stevedores Operations No 2
Pty Ltd v ............................................................................................... 1

Mulcon Pty Ltd; MYT Engineering Pty Ltd v ....................................... 636
MYT Engineering Pty Ltd v Mulcon Pty Ltd ........................................ 636

Northern Territory; Fejo v .......................................................................... 96

v



TABLE OF CASES REPORTEDvi

Parsons v The Queen .................................................................................. 619
Patrick Stevedores Operations No 2 Pty Ltd v Maritime Union of

Australia ................................................................................................. 1
Phonographic Performance Co of Australia Ltd v Federation of

Australian Commercial Television Stations ........................................ 158
PWC Properties Pty Ltd; Bathurst City Council v ................................. 566

Queensland; Bachrach (HA) Pty Ltd v ..................................................... 547

R; Graham v ................................................................................................ 606
R; Lee v ....................................................................................................... 594
R; Lowndes v ............................................................................................... 665
R; Parsons v ................................................................................................. 619

Sutton; Victoria v ........................................................................................ 291

Victoria v Sutton .......................................................................................... 291
Victoria Legal Aid, Ex p; Re JJT ............................................................ 184

Willis; Egan v .............................................................................................. 424



TABLE OF CASES JUDICIALLY CONSIDERED
IN CASES REPORTED IN THIS VOLUME

Accident Compensation Tribunal, Registrar of the v Federal Commissioner of
Taxation (1993) 178 CLR 145

Distinguished. Victoria v Sutton ....................................................................... 291
Australian Building Construction Employees’ and Builders’ Labourers’

Federation v Commonwealth (1986) 161 CLR 88 at 96-97
Applied. Bachrach (HA) Pty Ltd v Queensland ............................................... 547

Barton v Taylor (1886) 11 App Cas 197
Applied. Egan v Willis ...................................................................................... 424

Bathurst City Council v PWC Properties Pty Ltd (1997) 41 NSWLR 522
Affirmed. Bathurst City Council v PWC Properties Pty Ltd ........................... 566

Baumgartner v Baumgartner (1987) 164 CLR 137
Distinguished. Bathurst City Council v PWC Properties Pty Ltd .................... 566

Bennett v Minister of Community Welfare (1992) 176 CLR 408
Considered. Chappel v Hart ............................................................................... 232

Black v Smallwood (1966) 117 CLR 52
Considered. MYT Engineering Pty Ltd v Mulcon Pty Ltd .............................. 636

Building Construction Employees and Builders’ Labourers Federation of NSW
v Minister for Industrial Relations (1986) 7 NSWLR 372

Distinguished. Bachrach (HA) Pty Ltd v Queensland ...................................... 547

Co-operative Insurance Society Ltd v Argyll Stores (Holdings) Ltd [1998] AC 1
Considered. Patrick Stevedores Operations No 2 Proprietary Ltd v

Maritime Union .................................................................................................. 1

Davis v Bryan (1827) 6 B & C 651 at 655-656 [108 ER 591 at 592]
Referred to. Victoria v Sutton ........................................................................... 291

EMI Music Australia Pty Ltd v Federation of Australian Commercial Television
Stations (1997) 74 FCR 485

Reversed. Phonographic Performance Co Ltd v Federation ofAustralian
Commercial Television Stations ................................................................... 158

Egan v Willis and Cahill (1996) 40 NSWLR 650
Affirmed. Egan v Willis .................................................................................... 424

Environment Agency v Empress Car Co (Abertillery) Ltd [1999] 2 AC 22
Considered. Chappel v Hart ............................................................................... 232

Fejo v Northern Territory (1998) 152 ALR 477
Affirmed. Fejo v Northern Territory ................................................................... 96

Hughes v Palmer (1865) 19 CB (NS) 393 at 407-408 [144 ER 839 at 845]
Referred to. Victoria v Sutton ........................................................................... 291

Jackson v Sterling Industries Ltd (1987) 162 CLR 612
Distinguished. Patrick Stevedores Operations No 2 Proprietary Ltd v

Maritime Union .................................................................................................. 1
Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51

Distinguished. Bachrach (HA) Pty Ltd v Queensland ...................................... 547

vii



TABLE OF CASES JUDICIALLY CONSIDEREDviii

Kielly v Carson (1842) 4 Moo PC 63 [13 ER 225]
Applied. Egan v Willis ...................................................................................... 424

Knight v FP Special Assets Ltd (1992) 174 CLR 178
Considered. Re JJT; Ex p Victoria Legal Aid .................................................. 184

London Celluloid Co, In re (1888) 39 Ch D 190 at 203
Referred to. Victoria v Sutton ........................................................................... 291

MYT Engineering Pty Ltd v Mulcon Pty Ltd (1997) 140 FLR 247; 25 ACSR 78;
15 ACLC 1,057

Reversed. MYT Engineering Pty Ltd v Mulcon Pty Ltd .................................. 636
Mabo v Queensland [No 2] (1992) 175 CLR 1

Considered. Fejo v Northern Territory ................................................................ 96
March v Stramare (E & MH) Pty Ltd (1991) 171 CLR 506

Considered. Chappel v Hart ............................................................................... 232
Mitchell v The Queen (1996) 184 CLR 333

Distinguished. Lowndes v The Queen ............................................................... 665
Muschinski v Dodds (1985) 160 CLR 583

Distinguished. Bathurst City Council v PWC Properties Pty Ltd .................... 566

News Ltd v Australian Rugby Football League (1996) 64 FCR 410
Referred to. Victoria v Sutton ........................................................................... 291

North Ganalanja Aboriginal Corporation v Queensland (1996) 185 CLR 595
Considered. Fejo v Northern Territory ................................................................ 96

195 Crown Street Pty Ltd v Hoare [1969] 1 NSWR 193
Approved. MYT Engineering Pty Ltd v Mulcon Pty Ltd ................................. 636

Palata Investments Ltd v Burt & Sinfield Ltd [1985] 1 WLR 942; [1985] 2 All
ER 517

Referred to. Jackamarra v Krakouer .................................................................. 516
Patrick Stevedores Operations No 2 Pty Ltd v Maritime Union of Australia

(1998) 77 FCR 478
Varied. Patrick Stevedores Operations No 2 Proprietary Ltd v Maritime

Union .................................................................................................................. 1
Pegang Mining Co Ltd v Choong Sam [1969] 2 MLJ 52 at 55-56

Referred to. Victoria v Sutton ........................................................................... 291

R v Allpass (1993) 72 A Crim R 561
Applied. Lowndes v The Queen ........................................................................ 665

R v Clarke [1996] 2 VR 520
Applied. Lowndes v The Queen ........................................................................ 665

R v Lowndes (1997) 95 A Crim R 516
Reversed. Lowndes v The Queen ...................................................................... 665

R v Parsons [1998] 2 VR 478
Affirmed. Parsons v The Queen ........................................................................ 619

R v Preddy [1996] AC 815 at 836-837
Considered. Parsons v The Queen ..................................................................... 619

R v Richards; Ex p Fitzpatrick and Browne (1955) 92 CLR 157 at 162
Applied. Egan v Willis ...................................................................................... 424

R v Secretary for the Home Department; Ex p Mehta [1975] 1 WLR 1087;
[1975] 2 All ER 1084

Referred to. Jackamarra v Krakouer .................................................................. 516



TABLE OF CASES JUDICIALLY CONSIDERED ix

Sellars v Adelaide Petroleum NL (1994) 179 CLR 332
Distinguished. Chappel v Hart ........................................................................... 232

Sharp v Sutton (1996) 73 IR 185
Reversed. Victoria v Sutton ............................................................................... 291

Thomson Australian Holdings Pty Ltd v Trade Practices Commission (1981)
148 CLR 150

Distinguished. Patrick Stevedores Operations No 2 Proprietary Ltd v
Maritime Union .................................................................................................. 1

Willis and Christie v Perry (1912) 13 CLR 592
Applied. Egan v Willis ...................................................................................... 424

CORRIGENDA

195 CLR 15, line 29: For ‘‘BRENNAN J’’ read ‘‘BRENNAN CJ’’.

195 CLR 336, line 6: For ‘‘R C Beasley’’ read ‘‘R C Beazley’’.





STATUTES, RULES, ETC
JUDICIALLY CONSIDERED

COMMONWEALTH CONSTITUTION
Ch III: Bachrach (HA) Pty Ltd v Queensland ..................................................... 547
s 51(xxvi): Kartinyeri v Commonwealth .............................................................. 337
s 109: Patrick Stevedores Operations No 2 Proprietary Ltd v Maritime

Union of Australia ............................................................................................. 1

COMMONWEALTH

Aboriginal and Torres Strait Islander Heritage Protection Act 1984
s 10: Kartinyeri v Commonwealth ........................................................................ 337

Cheques Act 1986
ss 25, 71: Parsons v The Queen ............................................................................ 619

Constitution Act 1902
s 5: Egan v Willis .................................................................................................. 424

Copyright Act 1968
ss 10 ‘‘cinematograph film’’, ‘‘sound recording’’, ‘‘sound-track’’,

23(1), 24, 85(1)(c), 86(c), 110(3), 152: Phonographic Performance
Co of Australia Ltd v Federation of Australian Commercial
Television Stations ......................................................................................... 158

Corporations Law
Pt 5.3A (ss 437A(1), 443A, 447A(1)): Patrick Stevedores Operations No 2

Proprietary Ltd v Maritime Union of Australia ................................................ 1
ss 182(1), (2), (7), 437C(1), 444B, 445G, 447A: MYT Engineering Pty

Ltd v Mulcon Pty Ltd .................................................................................... 636

Family Law Act 1975
ss 68L(2), 117(2): Re JJT; Ex p Victoria Legal Aid ............................................ 184

Federal Court of Australia Act 1976
ss 23, 412(1): Patrick Stevedores Operations No 2 Proprietary Ltd v

Maritime Union of Australia ............................................................................. 1

Hindmarsh Island Bridge Act 1997
ss 3, 4: Kartinyeri v Commonwealth .................................................................... 337

Native Title Act 1993
Pt 2 Div 3, subdiv B: Fejo v Northern Territory ................................................... 96

Workplace Relations Act 1996
ss 298K(1), 298L(1)(a), 298T(1), 298U(1), 412(1): Patrick Stevedores

Operations No 2 Proprietary Ltd v Maritime Union of Australia .................... 1

NEW SOUTH WALES

Constitution Act 1902
s 5: Egan v Willis .................................................................................................. 424

xi



STATUTES, RULES, ETC JUDICIALLY CONSIDEREDxii

NEW SOUTH WALES continued
Evidence Act 1995

s 60: Lee v The Queen .......................................................................................... 594
ss 66, 108: Graham v The Queen ......................................................................... 606

Local Government Act 1919
s 526: Bathurst City Council v PWC Properties Pty Ltd ..................................... 566

Local Government Act 1993
Sch 7, cl 6(2)(b), (3): Bathurst City Council v PWC Properties Pty Ltd ............ 566

QUEENSLAND

Local Government (Morayfield Shopping Centre Zoning) Act 1996
Bachrach (HA) Pty Ltd v Queensland .................................................................. 547

VICTORIA

BLF (De-recognition) Act 1985
s 7(1): Victoria v Sutton ........................................................................................ 291

Crimes Act 1958
ss 71, 81: Parsons v The Queen ............................................................................ 619

WESTERN AUSTRALIA

Rules of the Supreme Court 1971
O 63, r 7(1): Jackamarra v Krakouer ................................................................... 516

Sentencing Act 1995
ss 89(1), (2), 98(1), (2): Lowndes v The Queen ................................................... 665



TABLE OF CASES CITED
IN THE JUDGMENTS

Note: The page numbers are those where the case is cited in each
judgment in a report.

A & K Holdings Pty Ltd, Re (1964) ............................................................................. 657
AMIEU v Mudginberri Station Pty Ltd (1986) ............................................................ 504
Abalos v Australian Postal Commission (1990) ........................................... 246, 531, 543
Aboriginal Affairs, Minister for v Peko-Wallsend Ltd (1986) ..................................... 329
Aboriginal Development Commission v Treka Aboriginal Arts and Crafts Ltd

(1984) ................................................................................................................. 586, 591
Aboriginal Legal Rights v South Australia [No 1] (1995) ........................................... 387
Aboriginal Legal Rights v South Australia [No 2] (1995) ........................................... 387
Aboriginal Legal Rights v South Australia [No 3] (1995) ........................................... 387
Aboriginal Legal Rights Movement v South Australia (1995) .................................... 387
Accident Compensation Tribunal, Registrar of the v Federal Commissioner of

Taxation (1993) ......................................................................................... 300, 314, 591
Actors and Announcers Equity Association v Fontana Films Pty Ltd (1982) ............. 353
Adam P Brown Male Fashions Pty Ltd v Philip Morris Inc (1981) ............................ 539
Adelaide Co of Jehovah’s Witnesses Inc v Commonwealth (1943) ............................ 367
Aggs v Nicholson (1856) ............................................................................................... 648
Ahmedi v Ahmedi (1991) .............................................................................................. 543
Aiden Shipping Co Ltd v Interbulk Ltd (1986) .................................................... 191, 213
Air Caledonie International v Commonwealth (1988) ................................. 357, 376, 421
Allen v Sir Alfred McAlpine & Sons Ltd (1968) ................................................. 542, 543
Allen Commercial Constructions Pty Ltd v North Sydney Municipal Council

(1970) ................................................................................................................. 577, 586
Allied Maples Group Ltd v Simmons & Simmons (1995) .................................. 262, 275
Allpike v Commonwealth (1948) .................................................................................. 376
Alphacell Ltd v Woodward (1972) ............................................................................... 269
Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) ................. 355
Amatruda v Roberts (1938) ........................................................................................... 326
American Cyanamid Co v Ethicon Ltd (1975) ........................................ 24, 59, 141, 142
American Dairy Queen (Qld) Pty Ltd v Blue Rio Pty Ltd (1981) ............................... 155
Amodu Tijani v Secretary, Southern Nigeria (1921) .................................................... 150
Anchor Products Ltd v Hedges (1966) .......................................................................... 273
Anderson v Dunn (1821) ............................................................................................... 504
Anderson v Minneapolis, St Paul & Sault Ste Marie Railway Co (1920) ................... 283
Andrews v Howell (1941) ............................................................................................. 367
Ansett Transport Industries (Operations) Pty Ltd v Wardley (1980) ..................... 64, 227
Anthony Hordern & Sons Ltd v Amalgamated Clothing and Allied Trades

Union of Australia (1932) ........................................................................................... 61
Applicant A v Minister for Immigration (1997) ........................................................... 179
Arena v Nader (1997) .................................................................................................... 489
Armstrong v Budd (1969) .................................... 479, 485, 490, 494, 496, 504, 505, 511
Armstrong, deceased, Re (1960) ................................................................................... 300
Army, Minister for the v Dalziel (1944) ............................................................... 126, 146
Arndt v Smith (1997) ..................................................................................................... 272
Arthur Yates & Co Pty Ltd v Vegetable Seeds Committee (1945) ............................. 355
Ascot Industries Pty Ltd v Harper (1981) ....................................................................... 84
Ascot Investments Pty Ltd v Harper (1981) ........................................... 80, 209, 214, 227
Ashfield Municipal Council v Joyce (1978) ......................................................... 586, 587

xiii



TABLE OF CASES CITEDxiv

Asset Risk Management Ltd, Re (1995) ....................................................................... 661
Athey v Leonati (1996) ......................................................................... 260, 262, 263, 275
Attorney-General v Blake (1998) .................................................................................. 588
Attorney-General (Vict); Ex rel Black v Commonwealth (1981) ........................ 396, 399
Attorney-General (Cth); Ex rel McKinlay v Commonwealth (1975) .......................... 357
Attorney-General v Guardian Newspapers [No 2] (1990) ............................................ 418
Attorney-General (Southern Nigeria) v John Holt & Co (Liverpool) Ltd (1915) ....... 150
Attorney-General (Can) v Mossop (1993) .................................................................... 414
Attorney-General v New Zealand Maori Council [No 2] (1991) ................................. 149
Attorney-General (NSW) v Parramatta City Council (1949) ............................... 588, 592
Attorney-General (NSW) v Perpetual Trustee Co (Ltd) (1940) ........................... 584, 585
Attorney-General (NSW) v Quin (1990) ...................................................................... 381
Attorney-General (Q) v Riordan (1997) ........................................................................ 400
Attorney-General (NZ) v Ruritana (1909) .................................................................... 154
Attorney-General (NSW) v Trethowan (1931) ............................................. 356, 357, 369
Attorney-General (NSW) v Trethowan (1932) ............................................................. 493
Attorney-General v Wright (1897) ................................................................................ 130
Austereo Ltd v Trade Practices Commission (1993) .................................................... 376
Australian Building Construction Employees’ and Builders Labourers’

Federation v Commonwealth (1986) ........................................................ 295, 319, 563
Australian Building Construction Employees’ & Builders Labourers’ Federation

v Master Builders’ Association of NSW (1986) ....................................................... 319
Australian Coarse Grain Pool Pty Ltd v Barley Marketing Board [No 1] (1982) ....... 141
Australian Communist Party v Commonwealth (1951) ............................... 367, 381, 412
Australian Federation of Construction Contractors, Re; Ex p Billing (1986) .............. 319
Australian National Airways Pty Ltd v Commonwealth (1945) .................................. 400
Automatic Fire Sprinklers Pty Ltd v Watson (1946) .................................................... 325

BLF Deregistration Case (Re Minister for Employment and Industrial Relations
and Australian Building Construction Employees’ & Builders Labourers’
Federation) (1986) ..................................................................................................... 319

BRS v The Queen (1997) ...................................................................................... 616, 617
Bacon v O’Dea (1989) .......................................................... 296, 297, 309, 318, 319, 323
Bacon v Pianta (1966) ................................................................................................... 297
Baden’s Deed Trusts, In re (1971) ................................................................................ 584
Baird v St Louis Hospital Association (1893) .............................................................. 137
Ballabil Holdings v Hospital Products (1985) ................................................................ 92
Bank Nationalisation Case (Bank of NSW v Commonwealth) (1948) ........................ 352
Bank of NSW v Commonwealth (the Bank Nationalisation Case) (1948) .................. 352
Banque Bruxelles SA v Eagle Star (1997) .................................................................... 289
Barca v The Queen (1975) ............................................................................................ 616
Barton v Taylor (1886) ....... 446, 447, 448, 455, 464, 465, 466, 469, 471, 479, 485, 492,

496, 504, 507, 511, 513, 514
Bateman’s Bay Local Aboriginal Land Council v Aboriginal Community

Benefit Fund Pty Ltd (1998) ..................................................................................... 438
Bathurst City Council v PWC Properties Pty Ltd (1997) .................... 573, 574, 580, 581
Baumgartner v Baumgartner (1987) .............................................................................. 584
Beaumont v Yeomans (1934) ........................................................................................ 421
Bell v Burton (1994) ...................................................................................................... 660
Bennett v Minister of Community Welfare (1992) .... 238, 239, 240, 243, 255, 257, 269,

273, 281, 282, 284
Bennett, In the Marriage of (1990) ............................................................................... 210
Bent v Gough (1992) ..................................................................................................... 201
Berkeley v Hardy (1826) ............................................................................................... 643



TABLE OF CASES CITED xv

Bethlehem Engineering Export Co v Christie (1939) ..................................................... 90
Betts v Whittingslowe (1945) ....................................................................... 238, 239, 273
Bignold v Dickson (1991) ............................................................................................. 489
Birkett v James (1978) .......................................................................................... 521, 543
Black v Smallwood (1966) .................................................................................... 647, 648
Blackwell v Blackwell (1929) ....................................................................................... 583
Blair v Duncan (1902) ........................................................................................... 589, 591
Bolitho v City and Hackney Health Authority (1998) .................................................. 265
Bolling v Sharpe (1954) ................................................................................................ 414
Bolton, Re; Ex p Beane (1987) ..................................................................................... 409
Bonenfant v Bonenfant (1981) ...................................................................................... 203
Bonnington Castings Ltd v Wardlaw (1956) ................................................................ 244
Bonser v La Macchia (1969) ......................................................................................... 470
Boomalli Ltd v Hake (1985) ......................................................................................... 539
Bradlaugh v Gossett (1884) .......................................................... 461, 462, 472, 488, 489
Bradley v Commonwealth (1973) ................................................................................. 140
Brady v Stapleton (1952) ............................................................................................... 326
Brandy v Human Rights and Equal Opportunity Commission (1995) ......................... 562
Breen v Breen (1990) ............................................................................ 189, 199, 202, 208
Brick and Pipe Industries Ltd v Occidental Life Nominees Pty Ltd (1992) ................ 649
Brien v Australasian Memory Pty Ltd (1997) .............................................................. 655
Brisbane City Council v Attorney-General (Q) (1979) ........................ 314, 574, 582, 583
British Coal Corporation v The King (1935) ................................................................ 355
British Motor Trade Association v Salvadori (1949) ............................................... 31, 86
Brooks v Burns Philp Trustee Co Ltd (1969) ....................................................... 306, 325
Bropho v Western Australia (1990) .............................................................................. 200
Brown v Jam Factory Pty Ltd (1981) ........................................................................... 305
Brown v West (1990) ............................................................................................ 200, 230
Bugmy v The Queen (1990) .......................................................................................... 669
Building Construction Employees and Builders Labourers’ Federation (NSW) v

Minister for Industrial Relations (1985) .................................................................... 319
Building Construction Employees and Builders’ Labourers Federation (NSW) v

Minister for Industrial Relations (1986) ........................................................... 319, 564
Building Workers’ Industrial Union of Australia, Re; Ex p Gallagher (1988) ............ 319
Burdett v Abbot (1811) ......................................................................................... 460, 488
Burns Philp & Co Ltd v Bhagat (1993) ........................................................................ 201
Businessworld Computers Pty Ltd v Australian Telecommunications

Commission (1988) ...................................................................................................... 79
Butler v Attorney-General (Vict) (1961) .............................................................. 369, 375
Buttz v Northern Pacific Railroad (1886) ............................................................. 130, 153
Byrne v Australian Airlines Ltd (1995) .......................................................... 29, 140, 325

CBS Songs Ltd v Amstrad Consumer Electronics Plc (1988) ....................................... 30
CES v Superclinics (Australia) Pty Ltd (1995) .................................................... 265, 274
CH Giles & Co Ltd v Morris (1972) .............................................................................. 88
CM Van Stillevoldt BV v EL Carriers Inc (1983) ....................................................... 541
Caboolture Park Shopping Centre Pty Ltd (In liq) v White Industries (Q) Pty

Ltd (1993) .................................................................................................................. 201
Cachia v Hanes (1994) .................................................................................. 189, 208, 219
Calder v Attorney-General (British Columbia) (1973) ................................................. 149
Cam and Sons Pty Ltd v Ramsay (1960) .............................................................. 445, 462
Cann’s Pty Ltd v Commonwealth (1946) ..................................................................... 230
Canterbury v Spence (1972) .................................................................................. 246, 272
Carpentaria Investments Pty Ltd v Airs (1972) ............................................................ 326



TABLE OF CASES CITEDxvi

Carslogie Steamship Co Ltd v Royal Norwegian Government (1952) ........................ 245
Case of the Sheriff of Middlesex (1840) ....................................................................... 460
Cassidy v Murray (1995) ............................................................................................... 201
Castlemaine Tooheys Ltd v South Australia (1986) ...................................... 24, 122, 141
Castlemaine Tooheys Ltd v South Australia (1990) ..................................................... 380
Central of Georgia Railway Co v Price (1898) .................................................... 247, 271
Chambers v Jobling (1986) ........................................................................................... 543
Chaplin v Hicks (1911) ................................................................................................. 252
Chapman v Tickner (1995) ............................................................................................ 387
Chapman Ltd v Christopher (1998) .............................................................................. 211
Chappel v Hart (1994) ................................................................................................... 266
Chappel v Hart (1996) ................................................................................... 265, 272, 278
Chappuis v Filo (1990) .................................................................................................. 317
Charles v Blackwell (1877) ........................................................................................... 633
Cheatle v The Queen (1993) ......................................................................................... 400
Chester v The Queen (1988) ......................................................................................... 670
Christie v Harvey and Hayward (1900) ........................................................................ 539
Chu Kheng Lim v Minister for Immigration (1992) ... 355, 357, 364, 369, 372, 398, 418
Clarke v Japan Machines (Australia) Pty Ltd (1984) ..................................................... 42
Clayton v Heffron (1960) ...................................................................................... 492, 500
Clunies-Ross v Commonwealth (1984) ................................................................ 586, 587
Cobbs v Grant (1972) .................................................................................................... 272
Coco v The Queen (1994) ..................................................................... 381, 418, 467, 503
Coe v Commonwealth (1979) ....................................................................................... 149
Cohen v Cohen (1929) ................................................................................................... 314
Cohen v McWilliam (1995) ........................................................................................... 541
Cohen v Peko-Wallsend Ltd (1986) ................................................................................ 17
Coldham, Re; Ex p Brideson (1989) ............................................................................. 195
Cole v Whitfield (1988) ........................................................................................ 380, 401
Coles and Ravenshear, In re (1907) ...................................................................... 539, 541
Collins, In the Marriage of (1985) ................................................................................ 207
Colvilles Ltd v Devine (1969) ....................................................................................... 273
Cominos v Cominos (1972) ........................................................................................... 562
Commonwealth v Amann Aviation Pty Ltd (1991) ............................................. 263, 289
Commonwealth v Butler (1958) .................................................................................... 255
Commonwealth v Colonial Combing, Spinning and Weaving Co Ltd

(1922) ......................................................................................................... 445, 462, 489
Commonwealth v Limerick Steamship Co Ltd and Kidman (1924) ............................ 450
Commonwealth v New South Wales (1923) ........................................ 126, 131, 146, 151
Commonwealth v Northern Land Council (1993) ........................................................ 452
Commonwealth v Tasmania (Tasmanian Dam Case) (1983) ..... 353, 364, 367, 378, 381,

394, 395, 396, 397, 398, 410
Commonwealth v WMC Resources Ltd (1998) ............................................................ 376
Community Welfare, Minister of v Y (1988) ............................................................... 211
Congregational Union (NSW) v Thistlethwayte (1952) ............................................... 583
Connelly v Director of Public Prosecutions (1964) ................................................ 61, 229
Co-operative Insurance Society Ltd v Argyll Stores (Holdings) Ltd (1998) .... 46, 47, 82,

87
Cormack v Cope (1974) ........................................................................................ 492, 493
Coulton v Holcombe (1986) .......................................................................................... 331
Cox v Journeaux [No 2] (1935) .................................................................................... 521
Cram, Re; Ex p NSW Colliery Proprietors’ Association Ltd (1987) ........................... 451
Crick v Harnett (1907) ................................................................................................... 497
Criminal Justice Commission v Nationwide News Pty Ltd (1996) ..................... 507, 511



TABLE OF CASES CITED xvii

Crofts v The Queen (1996) ............................................................................................ 615
Croome v Tasmania (1997) ........................................................................................... 438
Croton v The Queen (1967) .................................................................................. 625, 626
Cullen v Attorney-General (Ire) (1866) ........................................................................ 583
Cunliffe v Commonwealth (1994) ........................................................................ 353, 377

D & R Henderson Manufacturing Pty Ltd v Collector of Customs for NSW
(1974) ................................................................................................................. 171, 179

Daniels v Anderson (1995) ................................................................................... 247, 271
David Grant & Co Pty Ltd v Westpac Banking Corporation (1995) ........................... 660
Davis v Bryan (1827) .................................................................................................... 306
Davison’s Settlement, In re (1913) ............................................................................... 117
Deere v Guest (1836) ....................................................................................................... 31
Delgamuukw v British Columbia (1993) ...................................................... 130, 149, 154
Delgamuukw v British Columbia (1997) ...................................................... 149, 151, 154
D’Emden v Pedder (1904) ............................................................................................. 355
Demetriou and Demetriou (1976) ................................................................................. 202
Derbyshire County Council v Times Newspapers Ltd (1992) ..................................... 418
Devries v Australian National Railways Commission (1993) .............................. 531, 543
Dey v Victorian Railways Commissioners (1949) ............................................... 122, 528
Dietrich v The Queen (1992) ................................................................................ 212, 418
Dill v Murphy (1864) ............................................................................................ 460, 466
Dilworth v Commissioner of Stamps (1899) ................................................................ 591
Dingjan, Re; Ex p Wagner (1995) ................................................ 353, 358, 372, 377, 562
Dobinson v Crabb (1990) ............................................. 295, 297, 298, 299, 309, 319, 324
Downey v Trans Waste Pty Ltd (1991) .......................................................................... 84
Dowty Boulton Paul Ltd v Wolverhampton Corporation (1971) ................................... 88
Doyle v Falconer (1866) ............................................................... 447, 464, 485, 492, 511
Duchess of Argyll v Duke of Argyll (1967) ......................................................... 123, 140
Duggan, Ex p (1883) ..................................................................................................... 450
Dunham v Randwick Imaging Pty Ltd (1994) ................................................................ 61
Duomatic Ltd, In re (1969) ........................................................................................... 649
Duport Steels Ltd v Sirs (1980) ............................................................................ 355, 369
Durell v Pritchard (1865) ................................................................................................. 31
Duyvelshaff v Cathcart & Ritchie Ltd (1973) ...................................................... 239, 244

E (A Minor) v Dorset County Council (1995) .............................................................. 156
EMI Music Australia Pty Ltd v Federation of Australian Commercial Television

Stations (1997) ................................. 162, 167, 170, 171, 172, 173, 176, 177, 178, 182
Eastgate v Rozzoli (1990) ..................................................................................... 489, 492
Eaton v Yanner; Ex p Eaton (1998) .............................................................................. 153
Edmonton Journal v Attorney-General (Alberta) (1989) .............................................. 417
Egan v Willis and Cahill (1996) ......... 438, 442, 443, 448, 449, 454, 455, 456, 457, 458,

469, 470, 477, 478, 479, 481, 482, 483, 484, 485, 487, 495, 498, 501, 504,
508, 509, 513

Ellen Street Estates Ltd v Minister of Health (1934) ........................................... 356, 357
Ellis v Wallsend District Hospital (1989) ..................................................................... 272
Emanuele v Australian Securities Commission (1997) ................................................ 226
Empire Jamaica (The) (1955) ........................................................................................ 244
Employment and Industrial Relations, Minister for, Re and Australian Building

Construction Employees’ & Builders Labourers’ Federation (BLF
Deregistration Case) (1986) ....................................................................................... 319

Environment Agency v Empress Car Co (Abertillery) Ltd (1999) .............. 256, 276, 285
Equity Nominees Ltd v Tucker (1967) ......................................................... 640, 657, 659



TABLE OF CASES CITEDxviii

Esanda Finance Corporation Ltd v Peat Marwick Hungerfords (1997) ....................... 259
Esther Investments Pty Ltd v Markalinga Pty Ltd (1989) .. 519, 520, 521, 522, 525, 538,

541, 542, 543
Evans v Donaldson (1909) ............................................................................................ 450

F v R (1983) ................................................................................................................... 285
F and R [No 2], In the Marriage of (1992) ................................................................... 210
FAI General Insurance Co Ltd v Southern Cross Exploration NL (1988) ............ 57, 226
F B Gilbert (Dec’d), In re Will of (1946) ..................................................................... 539
Fabre v Ley (1972) ........................................................................................................ 629
Fairfax v Federal Commissioner of Taxation (1965) .......... 352, 354, 372, 377, 394, 421
Farey v Burvett (1916) .......................................................................................... 367, 412
Faulkner v Keffalinos (1970) ........................................................................ 268, 270, 284
Faulkner v Tauranga District Council (1996) ....................................................... 130, 149
Fawcett Properties Ltd v Buckingham County Council (1961) ................................... 577
Fejo v Northern Territory (1998) .......................................................................... 115, 142
Femis-Bank (Anguilla) Ltd v Lazar (1991) .............................................................. 31, 86
Fencott v Muller (1983) ...................................................................................... 28, 29, 30
Fenton v Hampton (1858) ............................ 447, 452, 453, 465, 467, 468, 485, 492, 504
Fisheries, Inspector of v Ihaia Weepu (1956) ............................................................... 149
Fitzgerald v Penn (1954) .............................................. 243, 255, 269, 270, 281, 282, 283
Ford v Trident Fisheries Co (1919) ............................................................................... 282
Foreman v Federal Commissioner of Taxation (1983) ................................................. 540
Fortex Group Ltd v MacIntosh (1998) .......................................................................... 585
Fouche v Superannuation Fund Board (1952) .............................................................. 592
Francis v The Queen (1956) .......................................................................................... 149
Frugtniet v Victoria (1997) ............................................................................................ 212

G F Heublein & Bro Inc v Continental Liqueurs Pty Ltd (1962) ................................ 375
Galea v Cooper (1982) .................................................................................................... 30
Gallo v Dawson (1990) ................................................................................. 520, 521, 530
Garden Cottage Foods Ltd v Milk Marketing Board (1984) .......................................... 59
General Steel Industries Inc v Commissioner for Railways (NSW) (1964) ........ 527, 529
General Steel Industries Inc v Commissioner for Railways (NSW) (1996) ................ 122
Gerhardy v Brown (1985) ..................................................................... 367, 395, 397, 419
Gibbs v David (1875) ...................................................................................................... 33
Gibson v Mississippi (1896) .......................................................................................... 413
Gilbert (FB) (Dec’d), In re Will of (1946) ................................................................... 539
Giles (CH) & Co Ltd v Morris (1972) ............................................................................ 88
Gilltrap v Autopromos Pty Ltd (1995) ............................................................................ 42
Gipp v The Queen (1998) .............................................................................................. 616
Goodman v J Eban Ltd (1954) ...................................................................................... 649
Goodson, deceased, Re (1971) ...................................................................................... 297
Goodwin v Phillips (1908) ............................................................ 353, 354, 356, 369, 421
Goryl v Greyhound Australia Pty Ltd (1994) ............................................................... 380
Gould v Brown (1998) ..................................................................................................... 67
Gover v South Australia (1985) .................................................................................... 272
Government Insurance Office of NSW v Fredrichberg (1968) .................................... 273
Graham v Rourke (1990) ............................................................................................... 263
Grannall v Marrickville Margarine Pty Ltd (1955) ...................................................... 357
Grant v The Queen (1981) ............................................................................................ 626
Grassby v The Queen (1989) ........................................................................................ 497
Gregg Dyeing Co v Query (1932) ................................................................................. 420
Grovenor v Permanent Trustee Co of NSW Ltd (1966) ............................................... 316



TABLE OF CASES CITED xix

Gulf Oil Ltd v Page (1987) ....................................................................................... 31, 86
Gundry v Sainsbury (1910) ........................................................................................... 230

H Jones & Co Pty Ltd v Talbot (1948) ........................................................................... 46
Ha v New South Wales (1997) ...................................................................................... 414
Hall v Nominal Defendant (1966) ......................................................................... 540, 543
Halliday v SACS Group Pty Ltd (1993) ....................................................................... 521
Halvorsen Boats Pty Ltd v Robinson (1993) ................................................................ 543
Hamlet of Baker Lake v Minister of Indian Affairs and Northern Development

(1979) ......................................................................................................... 130, 132, 154
Hannam v Lamney (1926) ............................................................................................... 33
Harmer v Federal Commissioner of Taxation (1991) ........................................... 300, 592
Harnett v Crick (1908) .......................................................................................... 504, 511
Harris v Caladine (1991) ............................................................................................... 381
Harrison v Jackson (1797) ............................................................................................. 643
Hartlepool Gas & Water Co v West Hartlepool Harbour & Rail Co (1865) ................. 63
Hatton v Car Maintenance Co Ltd (1915) ...................................................................... 33
Haughian v Paine (1987) ............................................................................................... 272
Health Insurance Commission v Peverill (1994) .......................................................... 376
Heard v De Laine (1996) ....................................................................................... 205, 211
Heavener v Loomes (1924) ............................................................................................. 33
Henderson (D & R) Manufacturing Pty Ltd v Collector of Customs for NSW

(1974) ................................................................................................................. 171, 179
Heublein (GF) & Bro Inc v Continental Liqueurs Pty Ltd (1962) ............................... 375
Hobart Savings Bank and Launceston Bank for Savings v Federal

Commissioner of Taxation (1930) .................................................................... 586, 591
Hodge v The Queen (1883) ........................................................................................... 470
Hogan v Bentinck Collieries (1949) .............................................................................. 247
Horta v Commonwealth (1994) ............................................................................. 385, 418
Hotson v East Berkshire Area Health Authority (1987) .............. 260, 265, 271, 275, 289
House v The King (1936) .............................................................................................. 672
Howard v Gosset (1845) ................................................................................................ 475
Hughes v Palmer (1865) ................................................................................................ 306
Hughes and Vale Pty Ltd v Gair (1954) ....................................................................... 492
Hunter Douglas Australia Pty Ltd v Perma Blinds (1970) ................................... 176, 378
Hyman v Rose (1912) .................................................................................................... 226

ICI Australia Operations Pty Ltd v Trade Practices Commission (1992) ......... 45, 56, 60
Ilich v The Queen (1987) .............................................................................................. 626
Immer (No 145) Pty Ltd v Uniting Church in Australia Property Trust (NSW)

(1993) ......................................................................................................................... 306
Immigration and Ethnic Affairs, Minister for v Teoh (1995) .............. 179, 192, 384, 418
Incorporated Council of Law Reporting (Q) v Federal Commissioner of

Taxation (1971) .......................................................................................................... 582
Industrial Relations Act Case (Victoria v Commonwealth) (1996) ............. 214, 401, 418

JC Williamson Ltd v Lukey (1931) .............................................................. 46, 82, 88, 90
JJT, Re; Ex p Victoria Legal Aid (1998) ...................................................................... 334
Jackamarra v Krakouer (1995) ...................................................................................... 535
Jackamarra v Krakouer (1996) ...................................................................... 520, 532, 538
Jackson v Sterling Industries Ltd (1987) ....... 29, 32, 33, 44, 45, 61, 62, 80, 84, 92, 140,

189, 497
Jago v District Court (NSW) (1989) ............................................................................... 32
Jarman, Re; Ex p Cook (1997) ...................................................................................... 195



TABLE OF CASES CITEDxx

Jenkins v Commonwealth (1947) .................................................................................. 412
Jess v Scott (1986) ........................................................................................ 519, 539, 540
Jobling v Associated Dairies Ltd (1982) ....................................................................... 241
John Fairfax Group Pty Ltd v Local Court of NSW (1991) ........................................ 497
John Robertson & Co Ltd v Ferguson Transformers Pty Ltd (1973) ............................ 35
Johnson v McIntosh (1823) ................................................................................... 149, 153
Jones (H) & Co Pty Ltd v Talbot (1948) ........................................................................ 46
Jumbunna Coal Mine, NL v Victorian Coal Miners’ Association (1908) ................... 368
Jurney v MacCracken (1935) ........................................................................................ 495

Kable v Director of Public Prosecutions (NSW) (1996) ...................... 355, 369, 514, 561
Kapua v Haimona (1913) .............................................................................. 130, 149, 154
Kartinyeri v Commonwealth (1998) ............................................................. 503, 505, 561
Kayford Ltd, In re (1975) .............................................................................................. 314
Kelly v South Manchester Health Authority (1998) ..................................................... 213
Khoury v Government Insurance Office (NSW) (1984) .............................................. 306
Kielley v Carson (1842) ...... 446, 447, 448, 463, 464, 465, 466, 467, 468, 485, 492, 497
Kilbourn v Thompson (1880) ........................................................................................ 495
Kilby v The Queen (1973) ............................................................................................ 615
Kilby v The Queen (1979) ............................................................................................ 610
King v Jones (1972) ....................................................................................................... 399
King Gee Clothing Co Pty Ltd v Commonwealth (1945) ............................................ 230
Kingston v Keprose Pty Ltd [No 4] (1987) .................................................................. 200
Kinloch v Secretary of State for India (1882) .............................................................. 591
Kirmani v Captain Cook Cruises Pty Ltd [No 1] (1985) ............................................. 358
Knight v FP Special Assets Ltd (1992) ........ 57, 140, 189, 191, 200, 201, 202, 213, 220,

226, 227, 229
Koowarta v Bjelke-Petersen (1982) .... 363, 364, 365, 379, 380, 383, 384, 394, 395, 396,

397, 419
Korematsu v United States (1944) ................................................................................ 414
Koursk (The) (1924) ........................................................................................................ 30
Kruger v Commonwealth (1997) .......................................................... 145, 396, 398, 418
Ku-ring-gai Municipal Council v Attorney-General (NSW) (1954) ............................ 583

LNC Industries Ltd v BMW (Australia) Ltd (1983) .............................................. 28, 120
La Compagnie Sucriere de Bel Ombre Ltee v Government of Mauritius (1995) ....... 399
Laferrière v Lawson (1991) ................................. 259, 262, 264, 265, 271, 274, 275, 289
Lake v Simmons (1927) ................................................................................................ 625
Lands and Forests, Minister for v McPherson (1991) .......................................... 155, 656
Lange v Australian Broadcasting Corporation (1997) ......................... 381, 445, 451, 452
Lansell v Lansell (1964) ................................................................................................ 400
Latoudis v Casey (1990) ................................................................................................ 208
Lawrence v Australian Workers’ Union (1983) .............................................................. 61
Leask v Commonwealth (1996) ............................................................................ 372, 377
Leask Timber and Hardware Pty Ltd v Thorne (1961) ................................ 244, 252, 271
Leeth v Commonwealth (1992) .................................................................... 366, 371, 391
Legislative Assembly of Victoria, Speaker of the v Glass (1871) ....................... 460, 466
Lemayne v Stanley (1681) ............................................................................................. 651
Lever v Maguire (1928) ................................................................................................. 633
Liesbosch, Dredger v Edison SS (Owners) (1933) ....................................................... 268
Link Agricultural Pty Ltd v Shanahan (1998) .............................................................. 650
Lipkin Gorman v Karpnale Ltd (1991) ......................................................................... 631
Liyanage v The Queen (1967) ....................................................................................... 563
London Celluloid Co, In re (1888) ................................................................................ 306



TABLE OF CASES CITED xxi

Longman v The Queen (1989) ...................................................................................... 615
Loving v Virginia (1967) ............................................................................................... 414

M v M (1988) ................................................................................................................ 201
M v The Queen (1994) .................................................................................................. 617
MYT Engineering Pty Ltd v Mulcon Pty Ltd (1997) ......... 642, 643, 652, 654, 659, 660,

661, 662, 663
Mabo v Queensland [No 2] (1992) .... 126, 127, 128, 131, 132, 145, 146, 147, 148, 149,

150, 151, 153, 155, 418
McAlpin, In the Marriage of (1993) ..................................................................... 207, 210
McCawley v The King (1918) .............................................................................. 356, 369
McClintock v Union Bank of Australia Ltd (1920) ...................................................... 629
McDonald v John Twiname Ltd (1953) ........................................................................ 649
McDonald, In the Marriage of (1994) ........................................................................... 209
McGhee v National Coal Board (1973) ........................................................ 273, 274, 289
McGinty v Western Australia (1996) ........................................... 382, 400, 495, 498, 501
McGrain v Daugherty (1927) ........................................................................................ 500
McGuinness v Attorney-General (Vict) (1940) ............................................................ 472
McIvor v Garlick (1972) ............................................................................................... 588
McJannet, Re; Ex p Australian Workers’ Union of Employees (Q) [No 2]

(1997) ................................................................................................................... 28, 120
McJannet, Re; Ex p Minister for Employment, Training and Industrial Relations

(Q) (1995) .......................................................................................................... 295, 306
M’Kew v Holland & Hannen & Cubitts (Scotland) Ltd (1970) .......................... 256, 271
McLaughlin v Florida (1964) ........................................................................................ 414
McManus v Cooke (1887) ............................................................................................... 31
Maddison v Alderson (1883) ......................................................................................... 627
Magrath v Commonwealth (1944) ................................................................................ 357
Mahony v J Kruschich (Demolitions) Pty Ltd (1985) .................................................. 284
Malec v J C Hutton Pty Ltd (1990) ..................................... 241, 242, 262, 263, 275, 289
Manton v Parabolic Pty Ltd (1985) ............................................................................... 657
Marbury v Madison (1803) ........................................................................................... 381
March v Stramare (E & MH) Pty Ltd (1991) ..... 238, 242, 243, 244, 251, 255, 256, 268,

269, 270, 273, 281, 282, 283
Marcus Clark & Co Ltd v Commonwealth (1952) ....................................................... 412
Mareen Development Pty Ltd v Brisbane City Council (1972) ................................... 582
Mareva Compania Naviera SA v International Bulkcarriers SA (The Mareva)

(1975) ..................................................................................................................... 45, 62
Marfani & Co Ltd v Midland Bank Ltd (1968) ................................................... 631, 632
Mathieson v Burton (1971) ........................................................................... 353, 369, 421
Medlin v State Government Insurance Commission (1995) ........................ 238, 283, 284
Melbourne Corporation v Commonwealth (State Banking Case) (1947) ... 214, 358, 377,

399, 491
Mercedes Benz AG v Leiduck (1996) ................................................................ 32, 44, 45
Milirrpum v Nabalco Pty Ltd (1971) .................................................................... 144, 145
Miller v Jackson (1977) ................................................................................................... 42
Missouri, Kansas & Texas Railway Co v Roberts (1894) ................................... 130, 153
Mitchell v Tarbutt (1794) ................................................................................................ 31
Mitchell v The Queen (1996) ........................................................................................ 671
Monarch Steamship Co Ltd v Karlshamns Oljefabriker (A/B) (1949) ........................ 245
Monds v Stackhouse (1948) .......................................................................................... 583
Morison v London County and Westminster Bank Ltd (1914) .................................... 630
Morissette v United States (1952) ................................................................................. 227
Morris v Public Transport Commission (NSW) (1984) ............................................... 541



TABLE OF CASES CITEDxxii

Moss v Cooper (1861) ................................................................................................... 583
Mraz v The Queen (1955) ............................................................................................. 605
Mulcon Pty Ltd v MYT Engineering Pty Ltd (1996) .......................... 640, 642, 652, 654
Murphy v Lush (1986) ............................................................................................ 24, 122
Muschinski v Dodds (1985) .......................................................................... 581, 584, 585
Mutasa v Attorney-General (1980) ............................................................................... 438

NLRB v Catholic Bishop of Chicago (1979) ................................................................ 196
Nagle v Rottnest Island Authority (1993) .................................................... 246, 247, 272
National Acceptance Corporation Pty Ltd v Benson (1988) ........................................ 326
National Commercial Banking Corporation of Australia Ltd v Batty (1986) .............. 631
National Insurance Co of New Zealand Ltd v Espagne (1961) ................................... 268
Native Title Act Case (Western Australia v Commonwealth) (1995) ........ 118, 127, 147,

150, 151, 153, 155, 363, 364, 365, 366, 367, 378,379, 392, 393, 397, 398,
410, 412, 414

Nelungaloo Pty Ltd v Commonwealth (1948) .............................................................. 563
Newborne v Sensolid (Great Britain) Ltd (1954) ......................................................... 647
New Brunswick Broadcasting Co v Nova Scotia (1993) ............. 446, 450, 495, 496, 497
Newcastle (Town) v Mattatall (1988) ............................................................................. 30
Newcrest Mining (WA) Ltd v Commonwealth (1997) ....... 127, 145, 151, 391, 399, 411,

417, 418
News Ltd v Australian Rugby Football League (1996) ....................................... 316, 317
New South Wales v Commonwealth (the Offshore Sovereignty Case) (1975) ........... 470
New South Wales v McCloy Hutcherson Pty Ltd (1993) .............................................. 30
New Zealand Maori Council v Attorney-General (NZ) (1987) .................................... 149
New Zealand Maori Council v Attorney-General (NZ) (1994) .................................... 149
Nicholas v The Queen (1998) ....................................................................................... 562
Nii Amon Kotei v Asere Stool (1961) .......................................................................... 150
Ninety-Mile Beach, In re (1963) ................................................................................... 149
Nolan, Re; Ex p Young (1991) ..................................................................................... 367
Nominal Defendant v Haslbauer (1967) ....................................................................... 273
North Ganalanja Aboriginal Corporation v Queensland (the Waanyi Case)

(1996) ................................................................ 121, 122, 132, 133, 134, 135, 136, 141
Northside Developments Pty Ltd v Registrar-General (1990) ............................. 640, 659
Norvill v Chapman (1995) ............................................................................................. 387
Nullagine Investments Pty Ltd v Western Australian Club Inc (1993) ....... 126, 146, 148

Oasis Hotel Ltd v Zurich Insurance Co (1981) ............................................................ 202
O’Brien v Dawson (1942) ............................................................................................... 30
O’Brien v Tyssen (1884) ............................................................................................... 583
Oceanic Sun Line Special Shipping Co Inc v Fay (1988) ............................................ 488
O’Keeffe Nominees Pty Ltd v BP Australia Ltd (1990) ................................................ 42
Oneida, County of v Oneida Indian Nation (1985) .............................................. 151, 154
O’Neill v De Leo (1993) ............................................................................................... 211
195 Crown Street Pty Ltd v Hoare (1969) ................................................... 648, 649, 651
Oppenheimer v Cattermole (1976) ................................................................................ 415
Osborne v Commonwealth (1911) ................................................................................ 492
Oshlack v Richmond River Council (1998) ................................................. 191, 200, 208
Outboard Marine Australia Pty Ltd v Byrnes (1974) ................................................... 541
Oyekan v Adele (1957) ................................................................................................. 149

P, Re; Separate Representative (1993) .......................................................................... 203
PCS Operations Pty Ltd v Maritime Union of Australia (1998) .................................... 30



TABLE OF CASES CITED xxiii

PMT Partners Pty Ltd (In liq) v Australian National Parks and Wildlife Service
(1995) ................................................................................................................... 57, 226

PWC Properties Pty Ltd v Bathurst City Council (1996) .................................... 573, 580
Pagliarella [No 3], In the Marriage of (1994) ............................................................... 211
Pakenham Upper Fruit Co Ltd v Crosby (1924) ...................................................... 47, 91
Palata Investments Ltd v Burt & Sinfield Ltd (1985) .................................. 521, 539, 542
Palmer v The Queen (1998) .......................................................................................... 617
Pareroultja v Tickner (1993) ......................................................................................... 153
Parker v Parker (1992) .......................................................................................... 201, 228
Patmoy v Paltie (1960) .................................................................................................. 535
Patrick Stevedores Operations No 2 Pty Ltd v Maritime Union of Australia

(1998) ............................................................. 52, 54, 55, 122, 139, 140, 141, 213, 334
Patterson v BTR Engineering (Aust) Ltd (1989) ............................................................ 45
Pegang Mining Co Ltd v Choong Sam (1969) ............................................................. 317
Penfold v Penfold (1980) ............................................................................................... 191
Pepper v Hart (1993) ..................................................................................................... 488
Perrey v Mordiesel Co Pty Ltd (1976) ............................................................................ 42
Petreski v Cargill (1987) ............................................................................................... 333
Pickin v British Railways Board (1974) ....................................................................... 488
Plenty v Dillon (1991) ........................................................................................... 467, 503
Polites v Commonwealth (1945) ........................................................................... 384, 418
Polly Peck International Plc [No 2], In re (1998) ......................................................... 585
Polyukhovich v Commonwealth (War Crimes Act Case) (1991) ................ 141, 384, 562
Pontifical Society for the Propagation of the Faith v Scales (1962) ............................ 522
Posner v Scott-Lewis (1987) ........................................................................................... 46
Powell v Apollo Candle Co Ltd (1885) ........................................................ 469, 470, 496
Prebble v Television New Zealand Ltd (1995) .................................... 488, 489, 490, 491
Precision Data Holdings Ltd v Wills (1991) ................................................................. 562
President’s Reference No 1 of 1964 (The) (1965) ............................................... 493, 494
Preston v Luck (1884) ................................................................................................... 140
Public Access Shoreline Hawaii v Hawaii County Planning Commission (1995) ...... 154

Qantas Airways Ltd v Cameron (1996) ........................................................................ 247
Queensland v Australian Telecommunications Commission (1985) .............................. 79
Queensland v Commonwealth (1977) ........................................................................... 381
Queensland v J L Holdings Pty Ltd (1997) .......................................... 527, 539, 541, 542
Quigley v Commonwealth (1981) ................................................................................. 239
Quinn v United States (1955) ................................................................................ 493, 499

R v Allpass (1993) ......................................................................................................... 671
R v Barger (1908) .......................................................................................................... 355
R v Bevan; Ex p Elias and Gordon (1942) ................................................................... 200
R v Bingley and Law (1833) ......................................................................................... 627
R v Bowerman (1891) ................................................................................................... 628
R v Bull (1974) .............................................................................................................. 470
R v Burah (1878) ........................................................................................................... 470
R v Clarke (1996) .......................................................................................................... 671
R v Commonwealth Arbitration and Conciliation Commission; Ex p

Professional Engineers’ Association (1959) ............................................................. 400
R v Dunphy; Ex p Maynes (1978) ................................................................................ 195
R v Gordon (1889) ......................................................................................................... 628
R v Governor of Brixton Prison; Ex p Stallmann (1912) ............................................. 628
R v Home Secretary; Ex p Brind (1991) ...................................................................... 418
R v Home Secretary; Ex p Pierson (1998) .................................................................... 381



TABLE OF CASES CITEDxxiv

R v Humby; Ex p Rooney (1973) ................................................................................. 563
R v Jackson (1987) ................................................................................................ 487, 489
R v John (1836) ............................................................................................................. 627
R v K (1997) .................................................................................................................. 615
R v Kearney; Ex p Jurlama (1984) ............................................................................... 153
R v Lee (1997) ............................................................................................................... 598
R v Lillyman (1896) ...................................................................................................... 610
R v Lowndes (1997) ...................................................................................... 667, 672, 677
R v Ludeke; Ex p Australian Building Construction Employees’ and Builders

Labourers’ Federation (1985) .................................................................... 295, 319, 372
R v Moffatt (1998) ......................................................................................................... 670
R v Morris (1840) .......................................................................................................... 627
R v Morton (1873) ......................................................................................................... 657
R v Murphy (1986) ........................................................................................................ 490
R v Oakes (1986) ........................................................................................................... 417
R v Parsons (1998) ........................................................................................ 622, 623, 634
R v Preddy (1996) ......................................................................................... 623, 631, 633
R v Public Vehicles Licensing Appeal Tribunal (Tas); Ex p Australian National

Airways Pty Ltd (1964) .................................................... 356, 368, 369, 372, 377, 421
R v Rahey (1987) ........................................................................................................... 383
R v Richards; Ex p Fitzpatrick and Browne (1955) ... 438, 446, 459, 460, 466, 485, 490,

491, 492, 493, 494, 499, 504, 509, 511
R v Secretary for the Home Department; Ex p Mehta (1975) ............. 519, 522, 540, 543
R v Smith (1987) ........................................................................................................... 417
R v Sparrow (1990) ............................................................................................... 130, 151
R v Storey (1978) .......................................................................................................... 605
R v Tait (1996) .............................................................................................................. 622
R v Tilley (1991) ........................................................................................................... 495
R v Wallis (1949) ............................................................................................................ 61
R v Ward (1938) .................................................................................................... 625, 628
R v Watts (1850) ........................................................................................................... 633
R v White and Bob (1964) ............................................................................................ 149
R v Young (1996) .......................................................................................................... 615
RCA Ltd v Federal Commissioner of Taxation (1977) ................................................ 166
Rahman (Prince Abdul) v Abu-Taha (1980) ............................................................ 32, 92
Rajski v Computer Manufacture & Design Pty Ltd (1982) ......................................... 229
Ramsay v Watson (1961) .............................................................................................. 604
Ranger Uranium Mines Pty Ltd, Re; Ex p Federated Miscellaneous Workers’

Union of Australia (1987) ......................................................................................... 562
Raptis (A) & Son v South Australia (1977) .................................................................. 144
Ratnam v Cumarasamy (1965) ...................................................................................... 542
Raysun Pty Ltd v Taylor (1971) .................................................................................... 326
Reference as to Powers to Levy Rates on Foreign Legations and High

Commissioners’ Residences (1943) .......................................................................... 418
Refrigerated Express Lines (A/Asia) Pty Ltd v Australian Meat and Livestock

Corporation (1980) ....................................................................................................... 61
Reibl v Hughes (1981) .......................................................................................... 246, 272
Rejfek v McElroy (1965) ................................................................................................. 93
Resch’s Will Trusts, In re (1969) .................................................................................. 583
Residential Tenancies Tribunal of NSW, Re; Ex p Defence Housing Authority

(1997) ..................................................................................................................... 35, 36
Revici v Prentice Hall Inc (1969) .................................................................................. 542
Rich v Pilkington (1691) ................................................................................................. 31
Richards v Delbridge (1874) ......................................................................................... 300



TABLE OF CASES CITED xxv

Richmond v J A Croson Co (1989) ............................................................................... 414
Riley McKay Pty Ltd v McKay (1982) .......................................................................... 33
Rockdale Municipal Council v Tandel Corporation Pty Ltd (1975) ............................ 577
Rodmac Investments Pty Ltd v Great Lakes Shire Council (1991) ............................. 580
Rogers v Whitaker (1992) ........... 246, 247, 254, 256, 257, 266, 272, 276, 280, 282, 285
Royal National Agricultural and Industrial Association v Chester (1974) .................. 582

S, In the Marriage of (1997) ................................................................. 201, 205, 211, 213
SS Singleton Abbey v SS Paludina (1927) ................................................................... 240
ST (2) Pty Ltd v Lockwood (1998) ...................................................................... 655, 659
St Martin Evangelical Lutheran Church v South Dakota (1981) ................................. 196
Sakariyawo Oshodi v Moriamo Dakolo (1930) ............................................................ 130
Salmon (dec’d), In re (1981) ......................................................................................... 540
Salvation Army (Victoria) Property Trust v Fern Tree Gully Corporation (1952) ...... 586
Sanderson Motors (Sales) v Yorkstar Motors Pty Ltd (1983) ........................................ 82
Sankey v Whitlam (1978) ............................................................................. 385, 490, 505
Sargeant v Watkins (1965) ............................................................................................ 202
Sargent v ASL Developments Ltd (1974) ..................................................................... 328
Schanailec Estate v Harris (1987) ................................................................................. 272
Schavernoch v Foreign Claims Compensation (1982) .................................................. 418
Scottish Burial Reform and Cremation Society v Glasgow Corporation (1968) ......... 582
Seas and Submerged Lands Act Case (New South Wales v Commonwealth)

(1975) ........................................................................................................................ 470
Sellars v Adelaide Petroleum NL (1994) ..................... 237, 252, 258, 260, 262, 274, 289
Senate Select Committee v Nixon (1974) ..................................................................... 500
Separate Representative v JHE and GAW (1993) ........................................................ 210
Sexton v Horton (1926) ................................................................................................. 117
Shanks v Shanks (1942) ................................................................................................ 137
Sharp v Sutton (1996) ................................................................... 305, 308, 313, 319, 322
‘‘Shin Kobe Maru’’, Owners of v Empire Shipping Co Inc (1994) .............. 57, 226, 384
Sivakumar v Pattison (1984) ......................................................................................... 488
Slattery v The King (1905) ................................................................................... 626, 627
Smith v Paringa Mines Ltd (1906) ................................................................................ 660
Smith v The Queen (1991) ............................................................................................ 489
Snell v Farrell (1990) ............................................................................ 258, 259, 265, 289
Sophron v Nominal Defendant (1957) .......................................................................... 543
South Australia v Commonwealth (1942) ............................................................. 420, 422
South Australia v Tanner (1989) ........................................................................... 369, 375
South Australia v Victoria (1911) ......................................................................... 144, 492
South Australia v Victoria (1914) ................................................................................. 144
South-Eastern Drainage Board (SA) v Savings Bank of South Australia

(1939) ........................................................................................ 355, 356, 357, 369, 372
Southern Rhodesia, In re (1919) ................................................................................... 132
South West Africa Cases (Second Phase) (1966) ......................................................... 419
Special Purposes of Income Tax, Commissioners for v Pemsel (1891) ...... 582, 586, 592
Spencer v Australian Workers’ Union (1983) ................................................................ 61
Stack v Coast Securities (No 9) Pty Ltd (1983) ............................................................. 30
Stacy v Knickerbocker Ice Co (1893) ........................................................................... 282
Stamp Duties, Commissioner of (NSW) v Owens [No 2] (1953) .................................. 35
Stamps, Commissioner of (SA) v Telegraph Investment Co Pty Ltd

(1995) ........................................................................ 354, 381, 420, 445, 462, 489, 561
Stanford v Kentucky (1989) .......................................................................................... 383
Stansbie v Troman (1948) ............................................................................................. 256
Stapley v Gypsum Mines Ltd (1953) ............................................................................ 238



TABLE OF CASES CITEDxxvi

State v Zuma (1995) ...................................................................................................... 399
State Banking Case (Melbourne Corporation v Commonwealth) (1947) ... 214, 358, 377,

399, 491
State Transport Authority v Apex Quarries Ltd (1988) ................................................ 141
Stenhouse v Coleman (1944) ......................................................................................... 367
Stevens v Chown (1901) ............................................................................................... 123
Stewart v Kennedy (1890) ............................................................................................... 91
Stockdale v Hansard (1839) ................................. 446, 459, 460, 461, 475, 486, 488, 502
Stock Motor Ploughs Ltd v Forsyth (1932) .................................................................... 35
Straker v The Queen (1977) .......................................................................................... 616
Street v Queensland Bar Association (1989) ........................................................ 380, 391
Sullivan v Boone (1939) ................................................................................................ 282
Sullivan v Micaleff (1994) ............................................................................................ 265
Sunmonu v Raphael (1927) ........................................................................................... 149
Suresh v The Queen (1998) ........................................................................................... 610
Sutherland Shire Council v Heyman (1985) ......................................................... 238, 239
Sutton v Sharp (1994) ........................................................... 303, 311, 319, 320, 322, 334
Sutton v Sharp [No 2] (1995) .............. 303, 304, 308, 313, 317, 319, 320, 323, 331, 335
Symphony Group Plc v Hodgson (1994) ...................................................................... 213

TGL v JJT (1997) .......................................................................................................... 218
Tahir v Haringey Health Authority (1995) ................................................................... 268
Tait v The Queen (1962) ................................................................................................. 33
Tamihana Korokai v Solicitor-General (NZ) (1912) .................................................... 149
Tasmanian Dam Case (Commonwealth v Tasmania) (1983) ..... 353, 364, 367, 378, 381,

394, 395, 396, 397, 398, 410
Tavita v Minister for Immigration (1994) ............................................................ 417, 418
Taxation, Commissioner of v Clyne (1958) .................................................................. 357
Taxation, Deputy Commissioner of v Moorebank Pty Ltd (1988) .............. 356, 369, 372
Taxation, Deputy Federal Commissioner of (NSW) v W R Moran Pty Ltd (1939) ... 197
Taxation, Federal Commissioner of v Comcorp Australia Ltd (1996) ................ 653, 661
Taylor v Attorney-General (Q) (1917) .......................................................................... 495
Taylor v Davies (1920) .................................................................................................. 314
Taylor v Taylor (1979) .................................................................................................. 497
Taylor v The King (1918) ............................................................................................. 603
Telstra Corporation Ltd v Australasian Performing Right Association Ltd (1997) ..... 181
Territory Senators’ Case (Western Australia v Commonwealth [No 1])

(1975) ......................................................................................................... 381, 495, 505
Te Teira Te Paea v Te Roera Tareha (1902) ................................................................ 130
Teves and Campomayor, In the Marriage of (1994) .................................................... 326
Theophanous v Herald & Weekly Times Ltd (1994) ........................................... 399, 400
Thompson v Australian Capital Television Pty Ltd (1996) ............................................ 30
Thompson v Federal Commissioner of Taxation (1959) .............................................. 591
Thompson v Park (1944) ................................................................................................. 59
Thompson v The Queen (1992) .................................................................................... 669
Thomson Australian Holdings Pty Ltd v Trade Practices Commission

(1981) ...................................................................................... 29, 61, 84, 123, 139, 140
Tito v Waddell [No 2] (1977) ......................................................................... 46, 314, 591
Toadolla Co Pty Ltd v Dumaresq Shire Council (1992) .............................................. 580
Tobacco Institute of Australia Ltd v Australian Federation of Consumer

Organisations Inc (1988) ........................................................................................... 305
Toohey v Melville (1892) ..................................................................................... 446, 479
Toohey, Re; Ex p Stanton (1982) .................................................................................. 153
Town Investments Ltd v Department of the Environment (1978) ............................... 586



TABLE OF CASES CITED xxvii

Toy v Musgrove (1888) ................................................................................ 450, 451, 475
Tracey, Re; Ex p Ryan (1989) ....................................................................................... 367
Trethowan v Peden (1930) ............................................................................................ 493
Trolley, Draymen and Carters Union of Sydney and Suburbs v Master Carriers

Association of NSW (1905) ...................................................................................... 468
Tubemakers of Australia Ltd v Fernandez (1976) ........................................................ 244

Uebergang v Australian Wheat Board (1980) ............................................................... 400
Union Colliery Co of British Columbia v Bryden (1899) ............................................ 402
Union Steamship Co of Australia Pty Ltd v King (1988) ............................ 368, 381, 470
United States v Clark (1980) ......................................................................................... 196
United States v Santa Fe Pacific Railroad Co (1941) .......................................... 149, 153
United States v Security Industrial Bank (1982) .......................................................... 196

Vallance v The Queen (1961) ....................................................................................... 586
Van Stillevoldt BV v EL Carriers Inc (1983) ............................................................... 541
Vauxhall Estates Ltd v Liverpool Corporation (1932) ......................................... 355, 357
Victoria v Commonwealth (Industrial Relations Act Case) (1996) ............. 214, 400, 401
Victorian Chamber of Manufactures v Commonwealth (Women’s Employment

Regulations) (1943) ................................................................................................... 367
Victorian Stevedoring & General Contracting Co Pty Ltd and Meakes v Dignan

(1931) ......................................................................................................................... 333
Vilenius v Heinegar (1962) ........................................................................................... 520
Voges v Monaghan (1954) ............................................................................................ 583

Waanyi Case (North Ganalanja Aboriginal Corporation v Queensland)
(1996) ................................................................ 121, 122, 132, 133, 134, 135, 136, 141

Wakaluk v Wakaluk (1976) ........................................................................................... 203
War Crimes Act Case (Polyukhovich v Commonwealth) (1991) ................ 141, 384, 562
Ward v Marsh (1959) .................................................................................................... 588
Warneford v Warneford (1727) ..................................................................................... 651
Warren v Coombes (1979) ............................................................................................ 543
Washington v Davis (1976) ........................................................................................... 414
Water Board v Glambedakis (1992) .............................................................................. 513
Waters v Public Transport Corporation (1991) ............................................................... 41
Waterside Workers’ Federation of Australia v J W Alexander Ltd (1918) ................. 562
Watkins v United States (1957) .................................................................................... 497
Watson v Marston (1853) ................................................................................................ 91
Wedgwood, In re (1915) ................................................................................................ 583
Wenn v Attorney-General (Vict) (1948) ....................................................... 355, 357, 369
Western Australia v Commonwealth (Native Title Act Case) (1995) ........ 118, 127, 147,

150, 151, 153, 155, 363, 364, 365, 366, 367, 378,379, 392, 393, 397, 398,
410, 412, 414

Western Australia v Commonwealth (Territory Senators’ Case [No 1])
(1975) ......................................................................................................... 380, 495, 505

Wik Peoples v Queensland (1996) ..... 126, 127, 130, 131, 133, 148, 150, 151, 152, 153,
154, 155, 156,656

Williams v Attorney-General (NSW) (1913) ........................................................ 590, 592
Williams v Hursey (1959) ............................................................................................. 295
Williams v Spautz (1992) .............................................................................................. 229
Williams v Williams (1929) .......................................................................................... 202
Williams, In the Estate of (1984) .................................................................................. 643
Williamson (JC) Ltd v Lukey (1931) ........................................................... 46, 82, 88, 90



TABLE OF CASES CITEDxxviii

Willis and Christie v Perry (1912) ..... 446, 447, 448, 465, 466, 469, 479, 485, 492, 498,
501, 504, 507

Wilsher v Essex Area Health Authority (1988) ........................................... 265, 269, 273
Wilson v Minister for Aboriginal and Torres Strait Islander Affairs

(1996) ................................................................................................ 349, 352, 374, 387
Wilson v Peisley (1975) ........................................................................................ 262, 275
Wilson v Wilson (1966) ................................................................................................ 202
Wilson, In the Marriage of (1989) ................................................................................ 199
Witham v Holloway (1995) ..................................................................................... 47, 504
Witten v Lombard Australia Ltd (1968) ....................................................................... 539
Wood v Leadbitter (1845) ............................................................................................. 130
Wood v Sutcliffe (1851) .................................................................................................. 41
World Series Cricket Pty Ltd v Parish (1977) .................................................... 45, 56, 60
Wrotham Park Estate Co Ltd v Parkside Homes Ltd (1974) ......................................... 31
Wynn v NSW Insurance Ministerial Corporation (1995) ............................................. 241

Yan v Post Office Bank Ltd (1994) .............................................................................. 631
Yango Pastoral Co Pty Ltd v First Chicago Australia Ltd (1978) ............... 325, 326, 327
Yick Wo v Hopkins (1886) ........................................................................................... 402

Z Ltd v A-Z and AA-LL (1982) ..................................................................................... 92
Zschokke, In the Marriage of (1996) ............................................................................ 199




