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JUSTICES OF THE HIGH COURT
OF AUSTRALIA.

DURING THE CURRENCY OF THIS VOLUME

Tae RicaT HoNOURABLE SIR JOHN GREIG Lataam, P.C., G.C.M.G,,
CHIEF JUSTICE.

Tae RiceT HONOURABLE SIR OWEN DIXON, P.C., K.C.M.G., CHIEF
JUSTICE.

Tue HONOURABLE SIR EDWARD ALOYSIUS McTieryax, K.B.E.
Tue HoNOURABLE DUDLEY WILLIAMS.

Tae HoxourabLE SIR Winuiam Froop WEBB.

Tug HoNouraBLE WILFRED KELSHAM FULLAGAR.

Tre HoNOURABLE FRANK WALTERS KirTo.

ATTORNEY-GENERAL:

SENaTOR THE HONOURABLE JOHN ARMSTRONG SPICER, Q.C.



Our late Sovereign Kixe¢ GEORGE THE SixTH died at Sandringham
House, in the fifty-seventh year of his age and the sixteenth
year of his reign, on 6th February, 1952. Her RovaL
Hicuxess THE Princess ELIZABETH was thereupon pro-
claimed Queen by the title of EL1ZABETH THE SECOND.



MEMORANDA

1952
April 7.—Resignation of THE RiceTr HONOURABLE SIR JOHN

Greie Lataam, P.C, G.C.M.G., of the office of Chief
Justice of the High Court of Australia, accepted.

April 18.—Appointment of the Ricar HONOURABLE SIR OWEN
. Dixox, P.C., K.CM.G., to the office of Chief Justice

of the High Court of Australia.






RETIREMENT OF THE CHIEF JUSTICE.

On Monday, 7th April, 1952, in order to mark the retirement of
the Right Honourable Sir Jomx Grere Lataaym, P.C., G.CM.G.,
as Chief Justice of the High Court of Australia, farewell addresses
were delivered in the High Court in Melbourne by M. J. B. Tarr,
Q.C., on behalf of the Bar in Victoria, by Mr. R. N. VROLAND,
on behalf of the Law Council of Australia, and by Mz. A. WARRING-
rox ROGERS, on behalf of the Law Institute of Victoria.

In his reply, SIr JoHN said :

“ Mr. Tait, Mr. Vroland and Mr. Warrington Rogers, ladies and
gentlemen, I thank you indeed for the most generous things that
you have said about me. No one in my position could be otherwise
than moved by the tributes which have been paid to me on behalf
of the Bar, of which I have been a member since 1905, and of which
1 am still a member. During that period I was secretary of the
Committee of Counsel, I was closely associated with the inauguration
of the Law Council and also had many associations with the Law
Institute representing the solicitors. I did two years articles in
- solicitor’s office before reading for the Bar. That is one reason
why as a judge I was better than might have been expected, and
that may or may not be a tribute to myself. The relation of
the Bar and of the Bench to solicitors is very important indeed.
My relations have always been very happy. After sixteen years
of service on the Bench in a position of prominence and leadership
1 appreciate the tributes which I have received from the profession.

The Bar in particular, the solicitors to a large extent, and the
judges entirely, work in public and are subject to the criticism
of the public and the fellow members of their profession.

I accepted this position with a sense of fear and trembling when
I thought of those whom I was to have the duty of succeeding.

I have found my work interesting, responsible, and not easy.
The difficulty was to do your best, and to be satisfied that you had
done your best. Throughout my period of office as a judge, I
have always felt that I have had the support, the help, and the
assistance of a strong legal profession. :

A judge would be entirely insensitive to the nature of his duties
if he did not realise the importance of a strong Bar, educated,
learned, and independent. During my tenure of office I have
always sought to secure that every argument had a fair hearing.

Tt has sometimes been difficult to hear repetition of argument
when the same proposition has been advanced six times. Perhaps
" there is room for suggesting that arguments have become over
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lengthy. There have been occasions when I have quite fully
understood the proposition at its third statement, and when
it was quite unnecessary to state it six times, but I hope I have not
been impatient on the Bench, because one of the first requisites
of a judge is to hear argument fairly, and that means fully, but
not over-fully.

I have suffered during my occupation of office from the defect
that I always wanted to understand the argument that has been
put, and I had a principle that all argument should be intelligible.
- That is sometimes, a difficult standard to attain and I had to
apply it in the subjective sense that the term intelligible meant
intelligible to me. I hope I have not been unduly insistent in
requiring counsel to say exactly what it was they were arguing,
or endeavouring to argue.

I have been, during the past year, engaged in framing new rules
of court. Among these rules are provisions for the submission of
argument upon appeals in written form. It will not be compulsory
to adopt that practice, but it is thought by the judges of the court
that if such a practice is established, and wisely used, it will help
towards clarity of argument and will save both Bench and Bar
a great deal of time.

Of course it will have the disadvantage to which I have already
referred, that counsel will find themselves under the necessity of
stating their arguments in a clear and reasoned form, but that,
after all, is an objection which can only be maintained privately,
and not uttered in public.

The High Court is a general court of appeal, and our work has
been most varied, reaching into every department of the law.
Most attention is paid to the court by the public in relation to
constitutional cases. The position of the court in a federal system
such as ours is a position of great and highly significant importance
but the constitutional work of the court has been only a fraction
of its work.

The Constitution has now been in operation for fifty years.
On the whole the Constitution has worked well, but I venture to
suggest on this occasion that the time has arrived for a review of
the Constitution in relation to some matters which stand out, from
the legal point of view, as well as from the political point of view—
though the court is concerned only with the legal aspect of those
problems.

The Constitution, I suggest, might be reconsidered with advantage.
One of the difficulties of improving the Constitution is that a proposal
Is always made by one political party, and is sometimes objected to
Just because it has been made by that party. I suggest that it is
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nuv too much to hope for that some reconsideration of the Consti-
tution may be conducted upon a non-party basis.

Among the matters which I suggest might engage the attention
of those who have the knowledge, capacity, and interest to consider
these problems are— .

In the first place there is the power with respect to inter-State
trade. The distinction between inter-State and intra-State trade
appeared more real in 1900 or 1901 than it does today. The dis-
tinction is largely a distinction upon paper, and not in fact. The
distribution of Federal and State powers in relation to this large
subject matter is a matter which really calls for inquiry.

Connected with the subject of trade is s. 92. When I die, s. 92
will be found written on my heart. It is quite time that some con-
sideration was given to the possibility of doing something about
s.92. When I say doing something, I mean doing something other
than submitting to a series of judgments and endeavouring to work
out a proposition which will be consistent with all of them. A new
approach is required to s. 92, and no approach has been made
towards reconsideration of that provision. Any proposals for
reconsideration of s. 92 will inevitably involve great differences
of opinion, but even if they trench upon grave political differences,
some attempt might be made to make the words a little clearer.

Then there is the question of the financial relations of the
Commonwealth and the States. This evidently requires further
consideration ; whatever the legal position may be, it is quite
plain that if a federal system is to continue there must be a recon-
sideration of the present position.

The industrial power of the Commonwealth, s. 51 (xxxv.), with
which I have had so much to do, in Parliament and on the Bench,
is such that I am almost ashamed to refer to it. That provision
is legalistic in the extreme. It affects the most important element
in modern life, involving the determination not only of political
but also of economic questions by some form of public authority.

There is a great deal of unnecessary formalism resulting from the
present power relating to disputes, extension of disputes, and the
like, which might well be saved to industry and the community
if amendments were made in this part of the Constitution, even
without running into highly controversial partisan questions.

I also think that if some wise and experienced person could define
excise duty it would be a real help to all the Parliaments of
Australia.

Finally let me mention the corporation power. The corporation
power might be very useful but it is so obscure that no Parliament



is prepared to do very much in running the risk of attempting to
legislate under it.

These are matters which impress one who has had experience of the
Constitution in many capacities, but more particularly as a judge.

I have only one other observation to make. It is this. Not all
cases are decided unanimously in the High Court, or in any other
court of appeal. There is sometimes criticism of one or other
court, in relation to division of opinion. Let met say two things
about that.

In the first place the provisions for appeal in themselves admit,
strange as it may appear, the possibility of judicial fallibility.
No one who bLelieves in any system of appeal can complain of
divergence of judicial opinion as such. Secondly, -every day
hundreds of thousands of legal transactions take place; possibly
millions of transactions have legal significance. In most of these
the law is perfectly clear and no difficulty arises.

In a very small proportion of the cases there is room for difference
of opinion and disputes, and they may go to the Justices’ Court,
to the County Court, to the Supreme Court, or to the High Court.

When a case reaches the High Court, as a rule it is because there
are either great interests involved, or there is some genuine difficulty
in law as to which there are arguments available on both sides.

The point I desire to make is that on the whole it is the difficult
cases, the doubtful cases only, which reach a tribunal such as this,
and they are a very small fraction of the cases which might arise.
They represent really only an infinitesimal proportion of the
legal transactions that take place.

I hope, therefore, that the profession will not be led into doubts
as to the value and validity of the law by academic discussions of
marginal cases. Naturally those who write on legal subjects are
interested in the marginalia of the law, but I ask you to remember
that the law as a whole works very well indeed, and that you should
not judge the certainty of the law upon divisions of opinion in the
final court of appeal upon a matter which has been through other
tribunals.

I leave the High Court feeling confident that the courts of Aus-
tralia have the confidence of the people. That is due to the charac-
ter of the judges, and the essential and intimate connection between
the courts and a strong and independent legal profession. I look
forward to the courts and the profession continuing their vitally
important service to the people of Australia, and to the maintenance
and improvement of the high standard which has hitherto obtained.

I am glad to go into retirement feeling that I have the goodwill
of so many friends.” '



SWEARING IN OF SIR OWEN DIXON
AS CHIEF JUSTICE.

On Monday, 21st April, 1952, in the High Court in Sydney the
Right Honourable Sik OWEN DIxXoN, P.C., K.CM.G., took the
oaths of office as Chief Justice of the High Court of Australia.
Addresses of congratulation were delivered by Senator J. A.
Sprcer, Q.C., Attorney-General of the Commonwealth, by the
Honourable C. E. MarTiN, Q.C., Attorney-General of the State of
New South Wales, and by Mr. R. de FERRANTI, on behalf of the
Incorporated Law Institute of New South Wales.

In his reply, SIR OWEN said: :

“Mr. Attorney-General of the Commonwealth, Mr. Attorney-
General of New South Wales, Mr. de Ferranti, gentlemen of the
Bar, gentlemen practising as solicitors : I am, and of course it is
needless to say, deeply moved by the very generous and over-kind
statements you have made about my judicial work. It is only too
true that I came to the Bar a long time ago and I came to the
Bench a long time ago. 1 have spent a little under nineteen years
at the Bar and I have spent a little over twenty-three years on
the Bench.

I think it is hardly useful to refer to the past except to explain
the present. But my work at the Bar covered a period when I
was younger and when perhaps according to the ordinary nature
of man he derives greater pleasure and excitement from his activities.
The activities at the Bar are greater than those on the Bench, and
the responsibilities are no less. The Bar has traditionally been,
over the centuries, one of the four original learned professions.
It occupied that position in tradition because it formed part of
the use and the service of the Crown in the administration of
justice. But because it is the duty of the barrister to stand between
the subject and the Crown, and between the rich and the poor,
the powerful and the weak, it is necessary that, while the Bar
occupies an essential part in the administration of justice, the
barrister should be completely independent and work entirely as
an individual, drawing on his own resources of learning, ability
and intelligence, and owing allegiance to none.

The work of solicitors in the administration of justice has the
greatest possible iportance, but their allegiance is perhaps more
%0 their clients who have a more permanent or at all events a longer
relation with them than the transitory relations between client and
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counsel when the full enthusiasms and force of the advocate are
attached to the individual for a short space of time.

I would like to say that from long experience on the Bench and
a not much shorter experience at the Bar there is no more important
contribution to the doing of justice than the elucidation of the
facts and the ascertainment of what a case is really about, which
is done before it comes to counsel’s hands. Counsel, who brings
his learning, ability, character and firmness of mind to the conduct
of causes and maintains the very high tradition of honour and
independence of English advocacy, in my opinion makes a greater
contribution to justice than the judge himself.

In the course of the last twelve months I have presided in this
Court as what may be called a de facto. I wish to say how much
support, encouragement and co-operation I have received from my
colleagues in that position, and to give them my thanks for their
ever-ready loyal help and assistance.

The court is a co-operative institution; the position of the
man who presides differs very little from that of any other judge.
Perhaps he receives a little more attention from the Bar than he
deserves because he announces the conclusions of the court first,
but all my judicial experience tells me that a man’s influence on
the court dces not depend on where he sits.

I have had the privilege of knowing all the Chief Justices of
this Court. Before SR SaMUuEL Grirrrte I appeared not in-
frequently. I knew him but slightly privately. The other Chief
Justices I have known both as men and as judges. To those who
turn their minds to the past and think of Sir SAMUEL GrirriTH,
Str ADrRIAN KnNoX, SIR Isaac Isaacs, SIR FrRank Gavax DUFFY
and Sir JouN LaTHAM, it will be easy to understand that I come
to take their seat with a great feeling of humility. Their abilities
were various but all very striking, and all of them in some association
or other with myself impressed their personality upon me. But
when one man goes another must take.his place, and it is of little
use for the man who succeeds to consider his inadequacy to take
the post of those who have preceded him. His duty is to do his best.

Sir ADRIAN KNOX took his seat in Melbourne in 1919, and I
was present when he took the oath of office and spoke as I am doing
now. In the course of his remarks, as I remember very well, he
said that he had been very much struck by receiving from Sir
William Cullen a telegram which addressed him as The Chief
Justice of Australia, a title to be distinguished from that of Chief
Justice of the High Court of Australia, and he remarked that
such an address would have been impossible fifteen years before.
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Today I am highly flattered with the compliment the Chief Justice
of New South Wales has paid me by being present when I take the
oath of office. Since ADRIAN KNox spoke in that manner further
time has passed, and I think it has become apparent to a larger
number of people, and to all the judges of the Commonwealth,
that the judicial system of the Commonwealth is an integral whole
and that the High Court stands merely as the final appellate
tribunal in Australia in that coherent and established system which
is recognised as a unit in judicial administration. ‘

Mz. Justice OWEN reinforces the compliment which the Chief
Justice has paid me by being present, and I have the happiness to
have with me once more SIk GEORGE RicH, who for so long, during
I should think the greater part of my life as an advocate and as a
judge, has given by example, a lesson in the place that humanity,
urbanity and wit may take in a court of ultimate appeal. I am
very grateful for his presence.

But the Chief Justice of New South Wales has not merely paid
me a personal compliment, he has paid it to the court.

In saying that this represents simply the appellate tribunal
and the tribunal for Federal questions in the judicial system of
the Commonwealth, I do not overlook the distinction which we
unfortunately maintain between State and Federal jurisdiction.
That is an eighteenth century conception which we derived from
the United States of America in the faithful copy which was made
of their judicial institutions. It is to be hoped that at some future
time it will be recognised that under the English system of law,
the British system of law which we inherited, the whole body of
law is antecedent to the work of any Legislature and that the
courts as a whole must interpret and apply the whole body of law,
so that there should be one judicial system in Australia which is
neither State nor Commonwealth but a system of Australian Courts
administering the total body of the law.

The High Court’s jurisdiction is divided in its exercise between
constitutional and federal cases which loom so largely in the public
eye, and the great body of litigation between man and man, or
even man and government, which has nothing to do with the Con-
stitution, and which is the principal preoccupation of the court.
Federalism means a demarcation of powers and this casts upon the
court a responsibility of deciding whether legislation is within the
boundaries of allotted powers. Unfortunately that responsibility
is very widely misunderstood, misunderstood, largely by the popular
use and misuse of terms which are not applicable, and it is not
sufficiently recognised that the court’s sole function is to interpret
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a constitutional description of power or restraint upon power and
say whether a given measure falls on one side of a line consequently
drawn or on the other, and that it has nothing whatever to do with
the merits or demerits of the measure.

Such a function has led us all I think to believe that close
adherence to legal reasoning is the only way to maintain the con-
fidence of all parties in Federal conflicts. It may be that the court
is thought to be excessively legalistic. I should be sorry to think
that it is anything else. There is no other safe guide to judicial
decisions in great conflicts than a strict and complete legalism:

The nature of the court’s methods is somewhat different from
those which are habitually followed in England, particularly by the
court of appeal. We are accustomed, as all know, more often than
not to reserve our judgment and to consider the case and to deliver
a written judgment. In England, with the pressure of business
of modern times, that is rather the exception than the rule in the
court of appeal.

I wish to take this opportunity of pointing out the great difference
which the two methods necessarily involve from the point of view
of the advocate and the judge. From the point of view of the
advocate, where the usual course is to reserve judgment, he is
conducting an argument which is to be recorded by the judge or
judges and is to be considered and investigated and compared
with that of his adversary. If judgment is to be delivered im-
mediately judges must necessarily adopt a critical and not
sympathetic approach to arguments and must sift them and decide
as they proceed from the mouth of counsel whether they have
validity or not, and what is their validity.

The methods of the court have greatly changed during the period
with which I have been connected with it. When I first began to
practise before it its methods were entirely dialectical, the minds
of all the judges were actively expressed in support or in criticism
of arguments. Cross-examination of counsel was indulged in as
part of the common course of argument. For myself, that system
was advantageous. Apparently I was endowed with a greater
degree of endurance or lack of sensibility than most people, but
whether because those of greater nervous endurance or physical
capacity were not so often to be met with as perhaps they may now
be, or for other reasons, there was a large body of counsel who
disliked that procedure, and when I came to the Bench I had formed
a conviction that it was not a desirable one. I felt that the process
by which arguments were torn to shreds before they were fully ad-
mitted to the mind led to a lack of coherence in the presentation of a
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case and to a failure of the Bench to understand the complete and
full cases of the parties, and I therefore resolved, so far as I was able
to restrain my impetuosity, that I should not follow that method
and I should dissuade others from it.

In the course of years I think the temper of the court has entirely
changed, but it probably has developed opposite defects. The
method which it now follows has a tendency perhaps to produce a
little indecision, which may only be a postponement of judgment ;
a greater burden is thrown upon the judges, and there is, as an
inevitable consequence, a tendency to work out new and possibly
unexplored solutions of cases after the argument has finished.
However, the other method has its advantages and that which we
now pursue at all events appears to me to be best. But it is perhaps
desirable to say that the method which we now pursue places an
added responsibility upon solicitors because when a case comes here
and is subjected to that method of inquiry or investigation it is very
essential that all the facts should be available and the court should
not be led into error by a partial, inadequate and incomplete picture
of what actually happened between the parties.

The court and the legal profession stand as the necessary founda-
tion of any community. Indeed it may be said that the courtsand
the system of law are both the foundation and the steel framework,
but neither a foundation nor a steel framework is ever able to do
more than support a structure with stability and at rest.

Lawyers are often criticised because their work is not constructive.
It is not their business to contribute to the constructive activities
of the community, but to keep the foundations and framework
steady. Those who believe in a planned society should perceive
that the rule of law administered by the courts offers a reconciliation
of ordered liberty with planned control. Those who, on the con-
trary, believe that society is best served by giving rein to the
competitive exertion of the energies of everyone in his calling or
pursuit must also see that the courts must preserve the rights of each
from the encroachment of the others. Between those two views
there are gradations in which the court must serve the like function.

The authority of the courts of law administering justice according
to law is a product of British tradition and it is for us to maintain it.
There is I believe a general respect for the Queen’s courts of justice
which administer justice according to law, and I believe that there
is a trust in them. But it is because they administer justice
according to law.

It is important to maintain the prestige of the legal profession
and it is important to maintain the status of the judiciary. The
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status of the judiciary is perhaps first and foremost the responsi-
bility of the judges themselves. The respect for the courts must
depend upon the wisdom and discretion, the learning and ability,
the dignity and restraint which the judges exhibit. But there are
other factors which are not within the control of the judges. We
are not accustomed in Australia to administer justice in the stately
edifices of other countries. We are not accustomed to accord
judges the same high precedence as they are accorded in other
countries. v

There is in Australia a large number of jurisdictions and a con-
fusion in the public mind as to the functions the jurisdictions possess.
The character of the functions is misunderstood and the public
do not maintain the distinction between the administration of
Justice according to law and the very important functions of
industrial tribunals.

1 have devoted the greater part of my life to the study and
practice of the law. I come to this responsible office with an
undiminished belief in the fundamental importance of the courts
of justice in sustaining the whole edifice of society, and all I can
say in conclusion is that I will do my best to maintain and protect
‘their reputation and status.

Gentlemen of the Bar, gentlemen of the solicitors’ profession,
Mr. Attorney-General of the Commonwealth and Mr. Attorney-
General of the State, I thank you deeply.”
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CORRIGENDA.

Page 138—1In fourth line from foot of page, for ‘“was not in fact” read
“ was in fact .

Page 155—In line 21, for ™ is not in fact ” read “is in fact .

Page 237—In line 2 of catchwords, for ““ Number of police ” read Member
of police ™.





